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The Affairs of the Judicature Society 


As stated in the last preceding number of this Journal, the Judicature 
Society expects to qualify for substantial aid offered by the Carnegie Cor- 
poration which will vastly increase its resources and services. Its increase 
in income should preferably come through an increase in membership. The 
appeal in the last number for more members has not wholly succeeded. Ef- 
fort now turns to the plan which in the past two years more than doubled 
our membership. We refer to personal invitations extended by President 
Newton D. Baker to members of the profession who are recommended for 
membership. 

Readers of the Journa) should not need comment on an improvement 
in typography begun in this number. The change makes for easier reading 
and, while it may not appear significant, it involves sacrifice of about ten 
percent of our space for text. 


Annual Meeting of the Judicature Society 


As has been customary, the annual meeting will be held at the Mayflower 
Hotel on the day preceding the meeting of the American Law Institute, 
Wednesday, May 5. There will be both forenoon and afternoon sessions, but 
no dinner. Important proposals concerning the Society’s organization and 
operations will be considered. These will be for the greater part embodied 
in a report of a special committee composed of Mr. Carl V. Essery, Judge 
Frank E. Atwood and Mr. R. Allan Stephens, who have been revising the 
Society’s by-laws. The attendance of all members who find it possible is 
solicited. 


A Masterly Article on a Vital Subject 


The publication in the February number of Dean Pound’s notable ad- 
dress resulted in such a demand for extra copies that our supply is much de- 
pleted. With expected support it should again mark a renascence for judi- 
cial administration. In this number we are pleased to present a very recent 
contribution on the administration of justice generally by the Hon. William 
L. Ransom, with full confidence that readers will feel toward the distin- 
guished author the same sense of gratitude as the Editor. 


Another Call for Statesmanship 


The Judicature Society cannot take sides in the controversy over the 
personnel of the United States supreme court. Its members will express their 
views through the media abundantly offered. The issue is predominantly 
one of politics, and to some extent of partisanship. 

But there are non-partisan and non-political features of the pending bill, 
and these should not be lost sight of. Chief Justice Hughes, like his prede- 
cessor in office, has steadfastly endeavored to utilize the conference of senior 
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circuit judges as a means for unifying the federal 
court system and so to achieve efficiency. 

In this high enterprise the bench has not re- 
ceived the interest and support of the legal pro- 
fession. The Chief Justice might well have asked 
for such support, for without it there could be no 
significant accomplishment within his term of 
office, and perhaps not for the terms of several 
chief justices. But it should not have been 
necessary to appeal to the bar; its interest should 
have been spontaneous. The facts are different. 
Perhaps it is because the defects arising from a 
system only partly organized, and assumed to be 
incapable of a uniformly prompt disposal of liti- 
gation, explains the apathy of the profession 
Unfortunately our best qualified critics, the pro- 
fessional law teachers, are concerned only with 
what we may call the intellectual quality of a 
court’s output. 

If the profession is to view the problems of 
the federal judiciary in their entirety it will soon 
be timely to organize research as a basis for uni- 
fying administration. In recent years the bar has 
undertaken to bring order out of the jumble of 
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quasi-judicial federal bodies. This serves as an 
illustration of responsibility for the needs of a 
less involved system. Lawyers have thrown them- 
selves into the administrative-judicial field with 
fervor, seemingly because their clients suffer. 
There is the same reason for keen interest in the 
federal trial courts (not to be served by improved 
rules of procedure), and in the processes of 
appeal. It is no answer to the critics that the 
supreme court clears its docket every term when 
its cases have dragged along for a year or more 
in those parts of the system which serve ninety- 
nine litigants for every one served by the supreme 
court. The most interested party finally is the 
government of the United States. Either bar or 
bench could evolve a system which would enable 
industry and commerce to find out the meaning 
of statutes before great losses have occurred. 
But to bring about the adoption of such a system 
doubtless calls for concerted effort, with the 
customary willingness of the bench to let the 
bar do virtually all of the actual work. We have 
another call for lawyer statesmanship. 


Elihu Root—Citizen, Statesman, Prophet 


The creation of a bar comprising only men 
and women who have earned the right to practice 
law by meeting standard requirements of educa- 
tion really began in 1916, when Elihu Root de- 
livered his president’s address to the American 
Bar Association, 

“ . . with our governments of narrow and 
strictly limited powers it is natural that there 
should be a continual pressure in the direction of 
promoting individual rights and privileges and 
opportunities and very little pressure to maintain 
the community’s rights against the individual 
and to insist upon the individual’s duties to the 
community. There are indeed two groups of 
men who consider the interests of the community. 
They are the teachers in the principal law schools 
and the judges on the bench. With loyalty and 
sincere devotion they defend the public right to 
effective service; but against them is continually 
pressing the tendencies of the bar and the legis- 
latures, and, in a great degree, of the public, 
towards the exclusively individual view.” 

“ ... the rights of the people of the United 
States to have an effective administration of law 
require that the standards of the best law 
schools shall be applied to determine the right to 
membership in the bar.” 

The occasion was characteristic of Mr. Root’s 
entire career. He had accepted the office of bar 


president as a job in the line of service. He 
was preeminently a lawyer, incidentally a states- 
man. This understanding of trends, his unfalter- 
ing courage, his submission to a sense of duty, 
made him take his city, his state and his country 
to be his clients. 

“We are restive under authority. 
yield readily to discipline. We are unwilling to 
accept defeat. In every game we exaggerate the 
importance of success in comparison with all 
the rest of life. The restiveness of the bar un- 
der the control of the judge on the bench finds 
its expression very widely in our legislation re- 
garding procedure... Why is it that by express 
statutory provision the only advice, the only 
clarifying opinion and explanation regarding the 
facts which stands any possible chance to be 
unprejudiced and fair in the trial of a cause, is 
excluded from the hearing of the jury? It is 
to make it certain that the individual advantage 
gained by having the more skillful lawyer shall 
not be taken away. It represents the individual’s 
right to win if he can, and negatives the public 
right to have justice done. It is to make litiga- 
tion a mere sporting contest between lawyers and 
to prevent the referee from interfering in the 
game. 


“ 


We do not 


. a large part of the detailed and specific 
legislative provisions regulating practice are 
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really designed to enable law business to be car- 
ried on without calling for the exercise of dis- 
cretion on the part of the court, and the evil 
results of the absurdly technical procedure which 
obtains in many states really come from intoler- 
ance of judicial control over the business of the 
courts. A clearer recognition of the old idea 
that the state itself has an interest in judicial 
procedure for the promotion of justice, and a 
more complete and unrestricted control by the 
court over its own procedure would tend greatly 
to make the administration of justice more 
prompt, inexpensive and effective; and this rec- 
ognition must come from the bar itself.” 

When Elihu Root’s career is set out for all to 
read it will appear that he was equipped with 
every quality for conspicuous public leadership 
save one—vanity. He could not put personal 
advancement above accomplishment of ideals. 
These ideals began with purging his metropolitan 
neighborhood of politocracy and extended till 
the ideal was that of a world wherein contro- 
versies between nations were to be justiciable. 
No man is to be measured by the immediate 
effect of his ambitions, nor even by ultimate ef- 
fect, for they may prove to be too high for hu- 
man nature in the aggregate. Mr. Root himself 
did not assume success of his standards neces- 
sarily to be the basis for continued striving. 

“Not what ultimate object we can attain in 
our short lives, but what tendencies toward higher 
standards of conduct we can aid in our genera- 
tion is the test that determines our duty of serv- 
ice.” 

He promoted “tendencies” in the time that was 
allotted him. He squandered no time on false 
or incomplete programs. He held out no promise 


of victory, but only expectation of continued 
exertion for ideals. 

“Long continued advance in this world in any 
useful direction is difficult and slow.” 

He taught that every individual should do 
his part without consideration of reward—with 
resignation to an inscrutable future. He was 
not so much, then, a leader with a credulous and 
covetous following, as a prophet. 

His biography, like that of the prophets of an 
early and simpler age could be written mainly 
in his own recorded sentences. They reveal a 
consistent philosophy. But the biographer will 
fail unless he conceives his subject to be not only 
prophet, but also apostle. Only those who have 
heard Elihu Root drive a message home when 
opposing sordid motives can realize that the cen- 
ter of the man was all incandescence. This fiery 
will, always controlled, fought ideas with ideas. 
There was no descent to the argument ad 
hominem. The conclusion of the speech was 
likely to salve feelings by expressions of friend- 
ship. It was this concentration upon principles 
which made his appeals irresistible. 

His biographer will find equipment for service 
rarely lavished on one individual even among 
those who have made our political experiments 
the best hope of a wearied world. A compelling 
sense of duty is not often coupled with a will to 
power. In Mr. Root this conjunction is seen 
finally to be what Emerson held to be “the main 
elegance.” The account of his career will re- 
veal, to those qualified to judge, a man who 
stands high above history’s transient conquerors. 

“The standard of public service is the stand- 
ard of the bar, if the bar is to live; the mainte- 
nance of justice to rich and poor alike, prompt, 
inexpensive and efficient justice.” 





A bar association should be greater than the individual lawyer. 
It should embody not the individual ambition of the practitioner, 
but the point of view of society with regard to the profession.— 


Woodrow Wilson. 





Three-fourths of the difficulty would be on the way to solution, 
if we could get out of the minds of lawyers and laymen the notion 
that the law is a game whose motto is “win if you can,” rather than 
a branch and phase of government charged with a very important 
responsibility for reaching exactly and acceptably a result which is 
the very basis of free institutions ——Wduliam L. Ransom. 








Improving the Administration of Justice 


By Wi i1am L. RAnsom* 


This article is sponsored by the National Conference of Judicial 
Councils, Mr. Arthur T. Vanderbilt, Chairman, and the cost of publica- 
tion is paid by the National Conference. 


There may be grounds for hoping that pres- 
ent discussions will lead to further practical steps 
in improving the administration of justice for 
the average litigant. As never before in the his- 
tory of democratic government, the nature of 
the work of the courts and their part and place 
in the maintenance of orderly life, are being 
brought home to the average citizen. At the 
same time, the social need for improving further 
the administration and enforcement of the laws 
against crime organized for profit has become 
acute. The layman is becoming more conscious 
of his own relationship and responsibility as to 
the administration of justice according to law. 
When the people of the country generally reach 
the state of mind that they will insist upon bet- 
ter organization and administration of the courts 
and the systems of legal procedure, the reiter- 
ated recommendations of experienced judges and 
lawyers will no longer be received indifferently 
by the legislative bodies which might give them 
effect. 

A regrettable aspect of present discussion of 
constitutional issues is that it has grossly over- 
emphasized the part which constitutional ques- 
tions play in the work of the courts. The impres- 
sion has been created, in the minds of many 
persons, that the courts exist chiefly for the pur- 
pose of deciding as to the validity of laws; and 
that judges spend most of their time in devising 
ways and means of nullifying laws which have 
been placed on the statute books by the exec- 
utive and legislative branches of government. 

Any such picture of judicial work is of course 
utterly unfounded, and the insistent inculcation 
of such an idea may do incalculable harm. The 
great bulk of the work of the courts has to do 
with the impartial decision of controversies which 
arise between man and man, and not between the 
citizen and his government. The most intimate 
relations of life and death are brought to the 
courts, for expert and impartial determination ac- 
cording to law. The average judge rarely has 
before him an issue as to the constitutionality 
of a statute. The idea that judges should be 
chosen according to their views upon contro- 





*Justice of the City Court of the City of New 
York, 1914-17; President of the American Bar 
Association 1935-36. 


versial political questions, or according to their 
supposed amenability to executive or legislative 
views, is likely to lead to the selection of many 
judges who will be unfit for the principal day- 
by-day work of the courts and will destroy the 
American tradition of an independent, compe- 
tent, impartial and non-political judiciary. What 
is greatly needed at this juncture is not the 
reorganization of the courts so as to make them 
subservient to the political policies of the ap- 
pointing power, but the steady, practical improve- 
ment of the procedure and organization of the 
courts as independent agencies of impartial jus- 
tice according to law rather than caprice or 
favoritism. 

Courts Do Not Decide or Limit the Policies 

of Government 

At this time, there is the greatest need that 
the rank and file of the people shall understand 
clearly that even in the limited part of their 
duties which involve the interpretation of consti- 
tutional provisions, the courts do not and could 
not decide or control what the boundaries and 
divisions of governmental powers should be. Talk 
of “government by the judiciary” is insincere; 
there has been and can be no such thing, under 
the American system. The people established 
the constitution, which set up a system of free 
government, established boundaries between the 
powers of state governments and the federal gov- 
ernment, and protected in many ways the rights 
of the individual citizen against his government. 
The states and the people have many times 
amended the constitution as first adopted, have 
done so for good cause shown, and will doubtless 
amend their constitution again and again, as 
need may arise. 

The courts interpret and apply the constitu- 
tion as it stands at a given time. Acts of the 
legislative and executive branches of government 
are tested by the fundamental will of the people 
as expressed in the constitution. Conceivably 
the courts do at times construe the constitutional 
provisions too literally and broadly in favor of 
the rights of the individual against government. 
Courts are not infallible, any more than are ex- 
ecutives or legislators; but if the people at any 
time wish to change their constitution as inter- 
preted by their courts, the orderly course is to 
amend and change the constitution, not to de- 
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stroy the courts and make them subservient. 
Such changes in constitutional provisions have 
repeatedly been made by amendments duly 
adopted, in the light of judicial decisions inter- 
preting the constitution as it stood up to that 
time. The suggestion that the orderly course 
of amendment should be laid aside and that the 
personnel of the courts should be made so supine 
and subservient that no need for amendment 
would arise, is obviously due to a desire to carry 
out personal policies in contravention of the con- 
stitution but to give the states and the people 
no opportunity to decide whether the consti- 
tution shall be changed. The powers and duties 
of the courts in interpreting and applying exist- 
ing constitutional provisions present no barrier 
to executive or legislative policies which their 
sponsors are willing to submit to a vote of the 
states and the people. 

But we need to keep in mind, and to empha- 
size at all times, that the interpretation of con- 
stitutional provisions is a relatively small part 
of the work of American courts, and that the 
task of continually improving and adapting the 
machinery of the courts for the better admin- 
istration of justice for the great majority of 
litigants deserves the active support of laymen 
as well as of judges and lawyers. 


The Demand for Improved Judicial Machinery 


We have been talking and writing for a good 
many years about improving the administrative 
side of the judicial system, and have been mak- 
ing considerable headway in organization and 
procedure, more than is readily recognized even 
by the bar, and far more than is conceded by 
lay critics of courts and juridical institutions. 
In the selection of judges for competence and 
qualifications for judicial work, which include 
independence, courage, and freedom from sur- 
roundings which impair the appearance if not 
the actuality of impartial and non-political jus- 
tice, similar advance has not usually been won. 
Twenty years ago, during the World War and 
the years which immediately followed it, many 
persons expected that the general “speeding up” 
and “tuning up” of public administration, under 
the pressure of war-time necessity, would soon 
affect the administrative side of the work of 
the courts. Instead, the post-war period has, 
in practically all lands, brought a disposition 
to many people to try to govern other people’s 
affairs and lives through chance decision, favor- 
itism or prejudice, discretion and fiat rather 
than impartial determination according to law 
and facts. The result has been to create a mood 
and practice of arbitrary dictation if not dicta- 
torship, and to erect a huge bureaucracy, which 
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lately has openly challenged the continuance of 
an independent and impartial judiciary. The 
demand is that the game of personal govern- 
ment shall have no “umpire,”’ and that the courts 
shall become merely “a part of the team.” Those 
who wish to defend and preserve independent 
courts as a part of a system which gives some 
measure of security to individual rights, will do 
well to put forth their best efforts to improve 
present-day legal procedure and bring into it 
the more direct administrative expedients which 
are an accepted part of American life. 


The Layman’s Challenge of Judicial Procedure 

Twenty years ago, the Saturday Evening Post, 
surveying some of the readjustments which the 
post-war period seemed likely to bring, said that 


“The thing which refuses to change—the 
one bulwark of our civilization which declines 
to conform itself to modern needs and modern 
conditions and modern transformations—is the 
method of administering and interpreting the 
civil and the criminal laws. The surgeon who 
dared practice his profession by the ethics and 
the standards of a hundred years ago or even 
of fifty years ago, would be prosecuted, most 
likely, for malpractice; the business man who 
endeavored to carry on his business as his 
grandfather before him had carried it on would 
go briskly into bankruptcy; the editor who 
ran his newspaper the way they ran newspa- 
pers when Horace Greeley and George D. 
Prentice were alive wouldn’t run it any longer 
than it took for the sheriff to catch up with 
him; but the lawyer hobbles along in his rusty 
shackles, clanking the leg-irons of ancient 
precedent, and violently opposing the introduc- 
tion of labor-saving, time-conserving improve- 
ments into his trade, because such steps would 
distress Coke, and possibly give pain to Little- 
ton, and mayhap cause Blackstone peevishly to 
toss about beneath his tombstone. Counsel for 
the other side still may browbeat the citizen 
on the witness stand as though the latter were 
a malefactor at the bar, doing it with the full 
approval of His Honor upon the bench, not 
because there is any fairness in it, but because 
such always has been the rule in courts of law. 
3ecause of a steadfast devotion, among the 
lawyers and the judges, to traditions and to 
texts and to precepts which in other callings 
would have been outgrown and cast aside years 
and years ago, litigation means vexation and 
justice stands blindfolded with procrastination 
on her one hand and delay on her other. A 
misplaced comma in the indictment invalidates 
the just conviction of the criminal and saves 
him from the punishment he merits. The 
mote is more important to be plucked away 
than the beam, and those august gentlemen in 
silken robes, sitting in the high places of the 
high temple, gag at the gnat and swallow the 
camel without visible strain. That bumpy, tor- 
pid appearance, so often observed, is the result 
of having swallowed many camels. Verily, as 
has been said before, we live in times of 
change, and no man knows what the morrow 
may bring forth; but of this much we may 
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be sure: That, disdaining all the filtration de- 
vices of progress, the law will continue to be 
true to the moss-covered precedent, the iron- 
bound precedent that hangs in the well.” 


The Layman’s Challenge to the Newer Gen- 
eration of Lawyers 

Much of this appears to the trained legal 
mind to be loose and undiscriminating lay com- 
ment, but therein lies most of the danger. Un- 
less judges and lawyers make common cause with 
laymen in overcoming procedural deficiencies, 
laymen are likely to be misled into applauding 
and accepting all sorts of make-shifts, offered in 
the guise of judiciary reform, but covertly de- 
signed to serve a different and less disinterested 
objective. 


This article is the product of an effort to put 
to paper certain impressions and certain queries 
which came to me long ago, during a service of 
three years and a quarter in a busy court. They 
all concern one central subject, the mechanics 
of administering justice according to law, the 
suitableness and efficacy of the means by which 
in the judicial sphere society seeks to secure the 
assumedly desired result. For the most part the 
paragraphs which follow are made up of im- 
pressions and queries, rather than conclusions or 
contentions. No merit of novelty, originality, 
or even finality of individual inference, is claimed 
for anything here written. 


For years much of the ablest and most pro- 
gressive and constructive thought in this coun- 
try has been given to the perfecting of our ex- 
ecutive and legislative §machinery—muunicipal, 
county, state and national. The slogans of a 
dozen efforts along these lines are household 
words throughout this land. The “short ballot,” 
“the commission form of government,” the “city- 
manager” plan, civil service reform, the coupling 
of power with responsibility, the introduction of 
expert handling of matters requiring expert 
knowledge, “proportional representation,” reduc- 
tion in the size of local legislative bodies, en- 
larging the unit from which its members are 
elected—these are some of the phrases which 
summarize a quarter-century of constructive ef- 
fort for the mechanical improvement of execu- 
tive and legislative departments. The signifi- 
cance of these suggestions is well taught in our 
colleges, but parenthetically may be interjected 
here the first query: Have we given, are we giv- 
ing, similar attention to the perfecting of the 
organization of our judicial establishment? 


Justice poorly administered may be justice 


wholly denied. If the organization and procedure 
of the judicial branch of government are not 
kept abreast of the needs and experience of the 
times, of little avail may be the good intentions 
or the ripe learning of individual judges or the 
sociological acceptability of the legal doctrine 
they expound. It may be added that the course 
of judicial decision in this country during the 
past five years confirms strongly an observation 
which I think may also be drawn from the 
whole history of Anglo-Saxon jurisprudence, viz., 
that legal doctrine, as such, is far more flexible, 
adaptable, susceptible to wholesome influences 
which make for timely conformance to changed 
social standards, than is the machinery of juris- 
prudence, the organization and procedure of the 
courts. I have accordingly come to believe that 
a large part of the present-day dissatisfaction 
with justice as administered by the judicial 
branch of government is due to the consequences 
of poor organization and unsuitable procedure, 
rather than dissatisfaction with the law as such. 


A Restatement of Pertinent Fundamentals 


In order to get our bearings on the problem, 
it may be of value to re-survey certain funda- 
mentals. President Woodrow Wilson, in his re- 
marks before the American Bar Association in 
Washington in 1914, phrased a pointed summa- 
tion of the criticism which, in one form or an- 
other, has oftentimes been directed against the 
administration of justice—the charge of great 
variance between the justice which is the prod- 
uct of a judicial proceeding and the justice which 
the sense of fair dealing innate in every human 
breast conceives by intuition to be applicable to 
the particular dispute. Thomas Hobbes in his 
great studies of the common law reached the 
conclusion that there could be no “justice” that 
was not identical with “law,” and John Norton 
Pomeroy in his research into the origin of 
equity jurisprudence referred to the concept of 
“justice” known to the Roman jurists as the 
arbitrium boni viri, which he translated as “the 
decision upon the facts and circumstances of a 
case which would be made by a man of intelli- 


gence and of high moral principle,’ and added 
that if this theory .. . 


“which now prevails to some extent should 
become universal, it would destroy all sense 
of certainty and security which the citizen 
has, and should have, in respect to the exist- 
ence and maintenance of his juridical rights. 
. . « Every decision would be a virtual arbi- 
tration, and all certainty in legal rules and se- 
curity of legal rights would be lost.” 
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Legal Administration as a Factor in 
Government 

Mr. Frederic R. Coudert, esteemed on two 
continents as one of the most scholarly leaders 
of the American Bar, said in 1917: 

“There is in all modern states today a gen- 
eral conflict between certainty in the law and 
concrete justice in its application to particular 
cases: in other words, between the effort to 
have a general rule everywhere equally ap- 
plicable to all cases at all times and the effort 
to reach what may be concrete right dealing 
between the parties at bar upon the particular 
facts in each case. On the one side is made 
an appeal to ‘progress’; on the other to ‘prece- 
dent.’ . . . When rules (of law) become so 
fixed and rigid that they are difficult or im- 
possible to change, the law is out of touch with 
prevailing notions of social expediency, which, 
like other opinions, are constantly changing; 
the law thus necessarily becomes a clog upon 
national development, an incentive to revolu- 
tionary reform. . . . The conflict between the 
wisdom of past generations, as embodied in 
‘precedent’ and the ideas of the present day 
concerning right and justice, usually denomi- 
nated ‘progress,’ has been for some time past 
more than usually acute.” 

What is the significance of the present-day 
acuteness of the “conflict” to which Mr. Coudert 
referred? The history of civilization is the his- 
tory of progress of the people in governing them- 
selves according to law. It is the history of the 
decline of caprice and the substitution of self- 
restraint, individual and social; the history of 
the decline of favoritism, and the substitution of 
a rule of equality; the history of the decline 
of the authority of individual and impromptu 
standards, and the substitution of the authority 
of a fundamental social conscience and common 
standard. The end and object of government 
are, as Alexander Hamilton pointed out in the 
Federalist papers, the attainment and enforce- 
ment of justice; that is to say, the object of gov- 
ernment is to bring it about that, in the deter- 
mination of the rights and liabilities of indi- 
viduals in their relations to each other and to 
the community as a whole, there shall be en- 
forced a practical conformity, not to individual 
standards solely, but rather to the principles of 
fair dealing which have come to be commonly 
held and generally accepted. Justice being the 
thing sought by the organization of government, 
men came readily to see that this conformance 
to the community standards of fair dealing 
could better be secured through the establish- 
ment and enforcement of definite rules of action 
prescribed by constituted authority—in other 
words through law—than through leaving the 
applicable ethical principles to be ascertained in 
each individual case as it arose without refer- 
ence to what had gone before. Thus it came 
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about that law came to be regarded as the es- 
sence of justice, and the history of progress in 
government came to be virtually the history of 
progress in the administration of justice accord- 
ing to law. 

The administration of justice is, as we have 
seen, not necessarily justice according to law; 
unrivalled and perfect justice may conceivably 
be administered by a ruler governed only by 
his own discretion or by a tribunal which en- 
forces only its own standards and views. But 
the enlightened experience of humankind has 
preferred an administration of justice according 
to defined standards and ascertainable rules, ex- 
pressive of a generally accepted community- 
standard of what is right and fair—in other 
words, according to law. The administration of 
justice according to law is not necessarily an 
administration of justice by courts; executive and 
legislative officers of government often perform 
a large part of the administration of justice, 
and especially in times of popular dissatisfac- 
tion with the work of courts there is a strong 
tendency to entrust to administrative commis- 
sions the determination and enforcement of the 
community standards applicable to special classes 
of property or individual rights. Yet the en- 
lightened experience of humankind has advised 
that the judicial function be entrusted generally 
to separate tribunals, which construe and apply 
the rules, limitations and standards prescribed 
by the people as the sovereign authority, and 
also develop that series and system of broaden- 
ing precedents which come to constitute the 
body of the law and provide a continuity of 
consistent determination of analogous cases. 


Promptness and Certainty as Factors in 
“Justice” 


The reason why this legal conception of jus- 
tice has gone hand in hand with human progress 
and has been indispensable to it is that, as eco- 
nomic and social conditions became more com- 
plex, certainty and uniformity in the arbitra- 
ment of individual rights became more and more 
essential. Men had to know what they could 
depend on; they felt the need that commonly 
accepted standards should prevail in the deter- 
mination of rights of property and personal ob- 
ligation. The administration of justice accord- 
ing to a common and ascertainable standard be- 
came of greater social importance than the per- 
haps larger individual justice which might be 
secured from the determination of each case 
without reference to what had hitherto been done 
in any similar case. Social needs and social jus- 
tice became paramount to individualized justice. 
It was found that rule and order in the admin- 








226 JOURNAL OF THE 


istration of justice alone can enable men to act 
with reasonable assurance for the future; alone 
can insure an equal and impersonal adjudication 
of individual rights; alone furnish security from 
errors of individual judgment and impropriety 
of personal motives; alone guard against the sac- 
rifice of ultimate interests social and individual, 
to the transient but more clamorous demands of 
the particular exigency. This is why the ad- 
ministration of justice according to law became 
the essence of the modern state; this is why the 
court of justice according to law continues the 
distinctive institution of popular governments. 

“Respect for, and obedience to, the law,” is, 
as Theodore Roosevelt said, “the cornerstone of 
this republic and of all free governments,” be- 
cause the respect which the people have and 
manifest for the law and the courts is but an 
expression of what respect they have for them- 
selves and for the fundamental standards and 
orderly conceptions of procedure which they 
have themselves set up for the fulfillment of 
their underlying social purposes. The people es- 
tablished the organic law as embodied in their 
constitutions; from time to time they amend 
or revise these constitutions; directly or through 
their representatives they enact the statute law, 
substantive and procedural; and they choose the 
judges who interpret the written law and de- 
velop the great body of judicial precedents which 
come to have the force of law. Dissatisfaction 
with, and criticism of, the courts and the ad- 
ministration of justice, therefore, become social 
phenomena of startling significance; when gen- 
erally prevalent they indicate that in some man- 
ner the courts themselves, the body of the law 
which they administer, or the machinery of its 
administration, have become no longer fairly 
expressive of the fundamental social standards 
which they were created to apply. When a wide- 
spread popular demand arises for the breaking 
down of the established restraints and the ac- 
cumulated precedents, and for the restoration of 
a larger legislative and executive discretion pend- 
ing the establishment of new judicial standards, 
there is need for a thoughtful re-examination of 
the fundamentals of our institutions and a con- 
structive survey of the present-day relationship 
between law and conscience; need likewise for a 
re-examination of the elements of our judicial 
organization and legal procedure in the light of 
the progress which mankind has been making in 
methods of ascertaining the truth and expediting 
the conduct of business. 


Shall Procedure Keep Pace with Doctrine? 


Again we are face to face with a period of 
vigorous, thoroughgoing criticism of the judi- 


cial system in the United States. We are called 
to answer a square and spirited challenge of the 
efficacy of our system of administering justice 
according to law. A great deal of current criti- 
cism, it is true, takes the form of violent ap- 
peals to prejudice and cupidity, and is phrased 
in terms of anger and unreason, and emanates 
from sources entitling it to neither respect nor 
consideration, except as recurring phenomena of 
unrest. I do not refer to or propose to discuss 
that kind of criticism; I do not in this article 
refer to or propose to discuss the criticism 
voiced by sociologists, humanitarians or political 
leaders who complain that their projects of hu- 
man betterment are sometimes thwarted by judi- 
cial decisions adhering to discredited theories of 
economics and government. I here refer only 
to that increasing volume of what may be re- 
garded as conservative and constructive criti- 
cism, emanating from sources not usually given 
to adverse comment on our judicial system and 
based upon a real sympathy with the spirit of 
our laws and a sincere desire to make them 
effective instruments of justice. We are squarely 
asked whether juridical mechanics shall keep pace 
with legal doctrines; whether our machinery for 
administering the law shall be permitted to lag 
far behind the law it administers; whether jus- 
tice as commonly conceived in the community 
shall be always delayed and oftentime defeated 
by the community’s own failure to provide suit- 
able instrumentalities for its administration; 
whether we shall not soon begin to do for and 
with our judicial system and legal procedure 
that which we have been putting into effect as 
to our legislative and executive departments, in 
city, state and nation. 

On the substantive side of the law we are today 
in the midst of a period of transition, readjust- 
ment and adaptation. The paragraph quoted 
from Mr. Coudert admirably epitomizes present- 
day developments in that regard. This is a 
decade of humanitarian awakening on one hand 
and open-minded utilitarianism on the other. 
There is an effort to take into account new con- 
ditions, and an effort to make instrumentalities 
yield more efficient results. Old formulas are 
being found inadequate, under rapidly changing 
conditions. Problems take on new complexity; 
new conditions bring a new point of view, a new 
sense of public and private duty, and the sug- 
gestion of new remedies. Employers have a new 
sense of obligation towards their employees. 
Owners of great accumulations of capital have 
a quickened sense of trusteeship, the managers 
of large private enterprises have a changed view 
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as to the permissible limits of commercial com- 
petition. This humanitarian spirit seeks to find 
expression in laws and in constitutional provi- 
sions. Yesterday’s standards of what constitutes 
the measure of the employer’s duty to the em- 
ployee, for example, are definitely and almost 
universally discarded today. The community has 
moved on; the public conscience has broadened 
and quickened; adherence to yesterday’s stand- 
ards arouses only resentment and rebuke. The 
changed view comes, and then the people expect 
every instrumentality of government to accept 
and reflect that change. 


Analogies from Legal History 


That is the history of progress in Anglo- 
Saxon law. What is taking place around us to- 
day is not new. The Romans, sagacious in avoid- 
ing difficulties, had a most convenient system for 
keeping their law abreast of the times. When 
judicial precedents made in private suits became 
greatly embarrassing in their limitations upon 
public policies, the praetor was empowered sim- 
ply to abolish them. This was much more di- 
rect and above-board than having the reigning 
Caesar appoint sufficient new judges, to get rid 
of decisions which hampered the autocrat. So 
the decisions were simply abolished. Thus the 
Roman law was kept flexible. But English law 
has fortunately known no such method. With 
us only the manifestation of public sentiment 
accomplishes an emancipation of justice from 
the thralldom of ancient precedents, and in- 
fuses into the law the vigor of new ideals and 
concepts. 

In England in the sixteenth century, justice 
was tied hand and foot with rigid and cumber- 
some rules. Precedent was everything; tech- 
nicality and form were decisive; equity was un- 
known. A great sixteenth century judge held 
that, even after a bond had been paid in full, 
the holder thereof could sue upon it and recover 
the full amount, unless a formal receipt and re- 
lease under seal had been executed and could be 
produced. When his attention was called to the 
unfairness and inequity of such a rule of law, 
such considerations meant nothing to him. He 
felt bound to follow only the precedents and 
to regard only the dry forms of the law. 

Rulings such as these produced an uprising 
of public opinion, led to the creation of courts 
of equity presided over by chancellors who were 
not lawyers but clergymen, and thus brought per- 
manently into the law a great body of ethical 
conceptions which had their origin wholly out- 
side the law. And so in the eighteenth century 
Lord Holt, one of the great English judges, held 
that a person to whom a promissory note had 
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been endorsed and transferred could not sue upon 
it. The customs, needs and common practice of 
the business men of the United Kingdom meant 
nothing to him. It was enough for him that the 
strict precedents of the common law did not 
recognize commercial paper as negotiable. He 
said that tradesmen should conform their busi- 
ness to the way which was legal, rather than 
that the law should be conformed to the cus- 
tom and conscience of the country. Of course, 
Lord Holt had “guessed wrong” and Lord Mans- 
field was right, and the law merchant became 
one of the most universally approved parts of 
our law. The judgment and needs of the people 
had triumphed over the strict rules and prece- 
dents of the law. The essential justice and fair- 
ness of the law merchant were infused en masse 
into the English law and were followed in this 
country, although even Thomas Jefferson, sup- 
posed high priest of progress, argued vigorously 
for a rule of legal construction which would “rid 
us of Mansfield’s innovations.” 


A Period of Transition in the Law 


Perhaps the United States is today in the 
midst of a similar period of transition in the 
law. It may be that just as surely as in the six- 
teenth and the eighteenth centuries, our law wil) 
be infused with a new body of social and humani- 
tarian conceptions which reflect and express an 
altered view of what is taking place in the world 
at large. A radical change in fundamentals of 
legal viewpoint may be upon us and may be 
taking place before our eyes. The sixteenth cen- 
tury judge who barred the doors to the doc- 
trines of equity, and the eighteenth century judge 
who barred the doors to the law merchant, may 
have had more recent parallels. Yet the in- 
fusion of new doctrine takes place, none the less, 
usually in an orderly and enlightened way; we 
return to the query whether similar advance is 
being made on the procedural side. 

Take a single aspect of the change which 
has come in the application of legal rules to 
social conditions, that which deals with the lia- 
bility of the employer for injuries to his em- 
ployee in the course of employment. Originally, 
the employer had no liability and the employee 
no recovery. Then came the doctrine of negli- 
gence, that the employer was liable if the in- 
jury was occasioned by his failure to use proper 
care for the protection of his employee from 
injury. Even this doctrine marked a great ad- 
vance over the remediless plight of the injured 
employee before; yet more recently the negli- 
gence doctrine came to be regarded as an inad- 
quate expression of the humanitarian spirit of 
the age. The courts had introduced various re- 
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finements into the doctrine, to reduce the lia- 
bility of the employer. He was held not liable 
if the injuries were occasioned by the negligent 
act of a fellow-servant or fellow-employee. Pub- 
lic conscience compelled the changing of this 
rule so as to hold the employer liable if the 
negligent fellow-employee of the injured worker 
had been entrusted with any duties of super- 
intendence. 

Courts had held that the employer was not 
liable if the injury was occasioned by any con- 
ditions or dangers as to which the worker as- 
sumed the risk by entering the employment. 
This doctrine of “assumption of risk” was, by 
pressure of public conscience, either abolished 
altogether, as to some employments, or modi- 
fied so as to make the risks assumed only those 
which necessarily remained after the employer 
had carried out his full duty of protecting the 
worker. The courts had held that the worker 
could recover for the employer’s negligence only 
if he could first affirmatively prove that he (the 
worker) was free from contributory negligence, 
in other words, that no fault on his part con- 
tributed in the slightest degree to the accident. 
Public conscience changed this rule, either by 
shifting the burden of proof of the employee’s 
negligence to the employer, or by practically 
abolishing the rule altogether. From time im- 
memorial it was the steadfast doctrine of the 
law that no liability could be imposed on an 
employer for an injury not the employer’s fault. 
When an “experimental” statute was passed in 
New York, imposing liability without fault on 
the part of the employer, the court of appeals 
unanimously followed established precedents and 
held the statute offended against existing con- 
stitutional limitations on the powers of govern- 
ment. 

But the militant public sentiment of the state 
was not satisfied to have this new type of social 
welfare legislation barred by the state constitu- 
tion adopted twenty years before. The issue 
went to the people, in the form of a proposed 
amendment, in November of 1913, and their 
vote reversed and abrogated this ancent rule by 
a majority of about three to one, and substituted 
the rule that the employer might be held liable 
for all injuries sustained by employees in the 
course of their employment, even though the 


employers were not definitely at fault, and that 


the cost of compensating injured employees 
might be passed on to consumers of the product 
in whose manufacture the employees were in- 
jured. The adoption of this constitutional 
amendment by the people was promptly followed 
by the legislative passage and executive approval 


of a workmen’s compensation law far more 
sweeping, drastic and “compulsory” than the 
tentative and “experimental” statute which had 
hitherto been deemed beyond the powers of the 
State Government. 
Administration of the Law Taken Away from 
Courts 

The foregoing are but some of the legal de- 
tails, the legal battle-plan, of the contest which 
has been waged in this field between “precedent” 
and “progress,” between fixed rules of law and 
the forward-looking spirit of the age. The inci- 
dents which I have cited as to the infusion of 
new and radically different social conceptions into 
our law governing the compensation of injured 
employees only illustrate the broader struggle and 
typify the essential principle which is slowly but 
surely being injected into our American jurispru- 
dence, namely, that a first charge upon the wealth 
produced in this country shall be the maintenance, 
in reasonable comfort and according to reason- 
able living standards, of those who, by hand or 
brain, produce that wealth. The more interest- 
ing fact, from the point of view of the purpose 
of this article, is the effect which this agitation 
has had upon the procedure and mechanism of 
administering justice in this domain of legal 
right. The administration of the workmen’s com- 
pensation laws and similar statutes was taken 
from the courts and placed in the hands of newly 
created commissions, made up preponderantly of 
non-lawyers and specifically freed from the 
“technical rules of evidence” and other court- 
made rules which hitherto had been judicially 
invoked in bar of the humanitarian plan. In- 
stead of bringing judicial procedure abreast of 
present-day business methods for ascertaining 
facts and determining controversies, public opin- 
ion took the performance of essentially judicial 
functions away from the courts altogether and 
attached their performance at least nominally to 
the executive branch of government. Instead 
of leaving the application of this branch of the 
law entrusted to the trained and impartial minds 
of members of a court emancipated from the 
cumbersome procedure and evidentiary rules it 
was desired to avoid, public opinion turned this 
branch of the law over to tribunals which were 
less than courts of impartial justice. 

Personal Experience with Two Modes of 

Adjudication 

In 1913 the accident of a judicial nomination 
I had not sought and did not think I wanted 
was followed by an election which transferred 
me from an administrative to a judicial office. 
In the administrative connection I had been per- 
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forming functions quasi-judicial in their nature 
and operations—the ascertainment of facts, 
the weighing of the import of conflicting state- 
ments, the application of legal rules, the sum- 
moning of expert opinion to aid on technical 
aspects of mooted problems, the sifting of truth 
from falsehood, the meritorious from the un- 
founded, the material from the inconsequential. 
In the performance of these duties I was a part 
of an admirably organized public department; 
few that I have seen in private business, and 
none in public affairs, surpassed it in the direct- 
ness, efficiency, promptness and accuracy of its 
administrative processes. Although my duties 
entailed impartiality and open-mindedness, 
neither quality was deemed negatived by a 
prompt, direct, thorough ascertainment of the 
full facts, in the best way available. Although 
I constantly required technical aid, “opinion evi- 
dence” on expert matters, I was not called upon 
to listen to “hired experts” for any particular 
point of view or contention; the “experts” called 
into counsel were as disinterested and open- 
minded as I was. Simplicity and responsibility 
in administrative mechanism were constant ob- 
jectives. It was seen that one responsible officer 
should be placed in position to deal adequately 
and continuously with all phases of a given mat- 
ter from start to finish, and that to create “too 
many cogs” in the machine or to divide and sub- 
divide the responsibility for decision, was to 
fly in the face of sound principles of staff organ- 
ization to accomplish results. 

From the application of legal principles to 
concrete facts in such an atmosphere and under 
such an organization, I was suddenly switched 
to a bench and a gown, a stenographer and a 
corps of attendants;. counsel and witnesses were 
placed at a distance; the atmosphere became 
one of a “game,” a contest of wits, over which 
I was “umpire” but in which I was no ‘onger 
regarded as an instrumentality with affirmative 
responsibility for seeing to it that the evidence 
was simply, quickly and accurately elicited and 
justice done according to law. Experts, I found, 
had been transformed into hired advocates; ora- 
tory and pettifogging were substituted for quiet, 
direct discussion; controversies were postponed 
until they were a year or two old, instead of 
a day or two old; perjury seemed to creep in 
with the administration of the oath; every one 
was assumed and desired to be densely ignorant 
until enlightened by the developments of the par- 
ticular case; and the crime of crimes became 
the assumption or asertion of a particle of in- 
formation or intelligence not potentially incul- 
cated by the testimony droned into the ears of 
the stenographer. 
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Courts Have Not Kept Pace with Modern 
Methods 

This abrupt transition suggested to me from 
day to day certain queries, some of which I put 
to paper at that time and will now re-state. I 
soon found, too, that something had happened 
to the business man’s desire to have his contro- 
versies determined according to the certain 
standards of legal rules, if that meant coming to 
court. Business men of the very type who 
readily and habitually submit their transactions 
to the scrutiny and guidance of a legal mind, 
out of court, were willing to do almost anything, 
in the way of abdication of all or part of their 
rights, rather than submit to a determination of 
a controversy by a court. Men of a conserva- 
tive, law-respecting type, who never had given 
me the slightest impression of disrespect for or 
dissatisfaction with Jaw, in general or as chart 
and compass for business transactions, were, I 
soon found, ready to “settle for fifty per cent” 
of the amount in dispute, rather than be sub- 
jected to “a lawsuit,” even in a court which has 
been considered peculiarly the “business man’s 
court” in the metropolis. 

This led likewise to analysis and observation 
as to the precise grounds of the business man’s 
dislike for the judicial tribunal. In the past 
fifty years we have revolutionized our methods 
of the conduct of private business, and largely 
also the conduct of public business; our meth- 
ods are more direct, exact, and to the point; 
they minimize the possibility of error, eliminate 
“lost motion” and cut “red tape.” Yet to all 
this improvement in methods our judicial pro- 
cedure has paid substantially no heed. The 
mechanics of a court room trial are still sub- 
stantially the same as they were in the days 
when our ancestors rode in stage coaches, used 
tallow dips or pine knots for lighting, and had 
never dreamed of “efficiency engineers” and the 
marvelous business development of today. I do 
not suppose that an alert business man or “busi- 
ness lawyer” ever comes from his well-organ- 
ized, perfectly coordinated office into a present- 
day court without feeling, consciously or uncon- 
sciously, that somehow the court has failed to 
keep pace with the life of the community which 
surges outside its walls, and that somehow the 
organization, procedure and administrative rou- 
tine of that court hark back to an era which 
the business community outside has necessarily 
superseded, in order to hold its own in the com- 
mercial competition of today. Judging the court 
by present-day efficiency standards and looking 
upon it as a mechanism for bringing about a 
result, the average court is the most indirect, in- 
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exact, inefficient, uneconomical and unintegrated 
instrumentality in the modern state, and the 
wonder is, not that justice is at times so inex- 
actly and tardily administered, but that sub- 
stantial justice between man and man is so often 
the outcome of proceedings in such a tribunal. 
The improvement of the administration of jus- 
tice, the reform of our legal procedure, the 
adaptation of twentieth century methods to the 
administrative organization of the courts, are 
tasks of the first importance, to which should be 
devoted the finest constructive ability that is 
sent forth from our colleges of law. 

Is it surprising that a business man who has 
no quarrel with “law” nevertheless seeks to 
avoid the courts? The tribunal to which, as a 
last resort, the business man submits his con- 
troversies with his fellows is practically the only 
institution of private or public activity which, 
in its adminstrative and procedural methods, 
still lumbers on in the same old way of fifty or 
one hundred years ago. Right here, also, I am 
inclined to believe, will be found the responsi- 
bility for much of the acuteness and unaccept- 
ability of the variance between justice as ad- 
ministered in a court and justice as innately 
conceived by the average man of intelligence 
and good conscience. I do not find men unwill- 
ing to have their disputes and controversies de- 
termined according to the principles of our sub- 
stantive law. It is not a desire to avoid the ap- 
plication of rules of law which drives business 
men out of the courts, into reluctant settlement 
of controversies which should be litigated on their 
merits or into the submission of them to arbi- 
tration tribunals established by private agencies. 
Litigants do not submit themselves before the 
arbitration committees of commercial organiza- 
tions in order to secure the arbitrium boni viri 
or to subject their property and rights to indi- 
vidual judgment as substituted for long-estab- 
lished rules of the substantive law. 


Popular Aversion for Legal Machinery 


The aversion of the average man is rather to 
the procedural and administrative side of our 
legal machinery. He believes in and needs the 
administration of justice according to law; the 
safety of his transactions requires certainty and 
rule as the basis of individual and property 
rights. Uncertainty and inequality were long 
ago called “the twin bugaboos of Anglo-Saxon 
jurisprudence.” Popular dissatisfaction with the 
law, as I have come to believe, is based not so 
much upon any variance between justice accord- 
ing to the substantive law and justice according 
to the arbitrium boni viri, as upon the great 


variance between the justice which would result 
from a fair, prompt determination of controver- 
sies according to substantive legal principles and 
the “justice” which does result from the existing 
procedural mechanism of our courts. Business 
men go to arbitration to avoid legal procedure and 
not legal principles. To “tune up” and “speed 
up” our judicial mechanism, to “cut out” the 
delay and “lost motion,” to organize our courts 
and their workings along lines, which take cog- 
nizance of twentieth century experience and ex- 
pedients, and to bring to the aid of the courts 
those direct and simple administrative aids which 
modern progress has made available in every 
field of activity, are some of the paramount 
tasks of the present day, in which every young 
man coming to the bar should plan to do his 
part. 

Instances of the haphazard and uncoordinated 
provisions, of the kind which have the effect just 
indicated, may be cited from the code sections 
governing almost any court. They naturally 
arouse the contempt of a business man when 
he finds himself trying to steer a course through 
and by them; they drive him from the court 
house with the impression that he and other busi- 
ness men are sure to lose, no matter who wins 
the juridical verdict, if they have anything to 
do with “a game played under such rules”; they 
represent a kind of “trappings” and “red tape” 
which business men have long since rejected, in 
the conduct of other aspects of human relation- 
ship. 

Prompt Trial Decreases Perjury 

In recent years, in countless cities and com- 
munities, a great deal of patient open-minded co- 
operation between judges and lawyers has 
brought court calendars up to date, so that the 
work is “current.” Substantial arrearage in trial 
and appellate calendars is now the exception, 
rather than the rule, in American courts. The 
prompt trial of cases has a most interesting effect 
upon the psychology and atmosphere of the trials 
themselves. After a year’s delay, or two years’, 
the parties and witnesses seem far more likely 
to give versions of the events which may euphem- 
istically be said to “fit the law” and so to pre- 
sent questions of fact on which the determination 
of a jury is required. Beyond a doubt, in many 
instances, what takes place is that the witness 
forgets in the long interval the precise details 
as to which he had a measure of knowledge at the 
time the controversy arose. By the time the 
case comes on for trial the details have for the 
most part passed from memory and his recollec- 
tion is refreshed from the lawyer’s notes or oral 
restatements to him of the line of testimony 
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which is expected from him. A great deal of un- 
witting perjury, of radical shading and reinter- 
pretation of details, is thus accomplished, where 
there is long delay in trial. But given a trial 
within a month or two after the trouble arose, 
and the atmosphere of the trial is far different. 
The witnesses give a much more straightforward, 
credible, dependable version of what took place; 
they are testifying from their own fair recollec- 
tion; there is less disposition, less incentive and 
less favorable setting, for conscious or uncon- 
scious reshaping of details of the testimony. In 
consequence, the cases much less frequently be- 
come questions of fact for the jury; far more 
often they present only questions of law for the 
court, and their prompt disposition is facilitated. 
One who has not watched the thing from day to 
day from the inside, can have no accurate con- 
ception of the difference in the atmosphere of a 
trial, conducted on a calendar which is contin- 
uously up-to-date, as compared with that of a 
trial on a general calendar which ever lags a year 
or two behind. Prompt trial is the greatest pre- 
ventive of perjury which the mind of man has 
ever devised. 

I have been asked to indicate concretely some 
of the impressions, queries and suggestions which 
have come to me, as to improving the adminis- 
trative side of the work of the courts. Elimina- 
tion of the law’s delay is of course only one 
phase of the problem, one segment of the circle. 
Justice poorly and inefficiently administered is 
but little more acceptable because of promptness 
in the rendition of its results. 

Contrast legal procedure and judicial organiza- 
tion as it is with what it might become, through 
taking into account the administrative expedients 
and practices which have become familiar in 
business and commercial life. A business man 
has a cause of action against another business 
man. Neither he nor the other man had any 
quarrel with the legal rules which give rise to 
the action; they had their business dealings on 
the basis of familiar and settled rules of law; 
they disagree somewhat as to the facts of the 
case; what they want is a speedy determination 
of the facts, and then a prompt determination of 
their rights under the facts as found and the 
applicable rules of law, as commonly observed in 
the community for the conduct of similar busi- 
ness dealings. So the man with the cause of 
action consults his lawyer, and from that point 
difficulty begins and the business man’s instincts 
for common sense, direct action tending to reach 
the merits of the case, run afoul of legal pro- 
cedure. 


The Forum, the Pleadings and Their Service 


First come the pleadings. Around the legal 
concept of a “complaint” and “answer” has been 
created a great, swaddling mass of technicalities. 
Instead of simply, concisely apprising the ad- 
versary as to the amount, nature and basis of 
the claim, we have developed a tradition of do- 
ing what is strangely called “stating facts suffi- 
cient to constitute a cause of action,” and the 
first rule of all is that the pleader must not “state 
evidence,” must not “aver conclusions,” but must 
build a “projectile-proof” edifice of words which 
will stand the test of “demurrer” and “motion” 
based on all sorts of grounds and controlled by 
prodigious quantities of precedents, all of which 
give to the document qualities of circumlocution, 
indirection, technicality and the like, which con- 
tinue to curse and plague the whole course of the 
case. I do not think it can be said that our 
present system of pleading commonly serves any 
end of justice; it is not a method of narrowing 
issues, eliciting truth, defining rights, or secur- 
ing direct approach to the matters really in con- 
troversy. Anyone with a contrary impression 
would lose it soon, if he had often to listen to 
the efforts of counsel to cross-examine plaintiff or 
defendant as to the contents of pleadings veri- 
fied by the party under interrogation. 

The second problem comes as to jurisdiction 
and choice of the court in which action is to be 
started. Here again the business man confronts 
another maze, with the peril of defeat as the pen- 
alty for wrong inference from the mass of code 
provisions and judicial decisions. Instead of one 
court, we have many; instead of equivalent pow- 
ers and jurisdictions in each of the courts even 
within the financial limits of its jurisdiction; we 
have in many instances an unfathomable hodge- 
podge. Could a nation ever fight and win a war 
with a military organization limited and ham- 
pered as is judicial organization? Could a busi- 
ness establishment ever succeed? 

The next anachronism is disclosed in the mat- 
ter of service of the summons and complaint. 
The methods of “legal service” are so indirect, 
clumsy and out-of-date as to make a down-town 
business man laugh in the face of a judicial 
officer who has to work with such antiquated 
tools. It is as though men were compelled by 
law to ride in oxcarts and light their homes with 
tallow dips. The code provisions as to service 
of papers ignore everything that has happened 
in the world since the post office became a gov- 
ernmental institution. The registered mail, the 
telegraph and the telephone are modern devices 
which the law is unique and solitary in failing 
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to recognize as means whereby one person may 
bring about the presence of another at a desired 
place at an indicated time. 


The Handling of Interlocutory Applications 


From the time the case is at issue it runs a 
course which mocks all the rules and expedients 
of directness and efficiency in handling affairs 
which have been developed by modern business 
experience. Everything is done at arm’s length; 
interlocutory applications of a purely administra- 
tive character, designed to narrow the issues, 
bring out the facts on undisputed issues, and pre- 
pare the controversy for trial under circum- 
stances somewhat approximating adjudication on 
the actual merits, are treated as a part of a game 
of wits, are subjected to the authority of long- 
time precedents, instead of being judged on the 
merits of the situation disclosed in the particular 
case. Probably as many different judges express 
casual opinions regarding aspects of the case as 
there are applications. made; the judge who has 
determined any of these preliminary things is 
rarely the judge who finally tries the case. The 
granting or withholding of these interlocutory 
expedients, such as discovery of books and pa- 
pers, examination before trial, bills of particulars, 
amplification or clarification of the complaint, or 
the like, is permitted in this country to be the 
subject of appeals, and appellate courts under- 
take to redetermine each such matter as of first 
impression under the great mass of previous de- 
cisions, instead of looking upon it as a matter 
on which the judge at special term was warranted 
in using a reasonable discretion as to the method 
to be followed to prepare the case for a prompt, 
expeditious trial on the merits of its actual is- 
sues. The result of this casual attention on the 
part of many judges, in the trial court and on 
appeal, is long delay and a very unsatisfactory 
and fragmentary determination of phases of it by 
judicial officers who have casually dealt with the 
interlocutory applications. 


A Trial Built for Appeal and Re-trial Rather 
Than Determination 


The trial itself lumbers on in practically the 
same fashion as was the vogue fifty or a hundred 
years ago. Methods and procedure throughout 
the business, political and industrial world have 
changed radically; the court lumbers on in prac- 
tically the same old way, and committees on 
law reform rarely essay the task of giving sanc- 
tion to more direct, exact and business-like ex- 
pedients. The stenographer is about the only 
device at all modern which the court room trial 
has utilized to any degree, and even the stenog- 
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rapher is in nowise used to promote exactness of 
determination by court and jury upon the partic- 
ular trial; the stenographer’s services are to pre- 
pare the way for an appeal, and perhaps to 
guard the better against changes of testimony on 
a second trial. The stenographer rarely does any- 
thing to aid the jury or the presiding judge to 
deal in exact and business-like fashion with the 
case on the first trial; no business office would 
think of utilizing the stenographer so little and 
so indirectly in connection with the performance 
of the task at hand. As in many other respects, 
the mechanics of the courtroom trial point to and 
prepare the way for an appeal, rather than pro- 
mote an initial determination which would obvi- 
ate the appeal. I sometimes wonder if the time 
will not come when the stenographer’s minutes 
or some improved “dictaphone” record of the 
testimony will be available for the aid of the 
jury. 

I think I have sufficiently indicated a few of 
the aspects of legal procedure which give an im- 
pression of indirectness, inexactness and unsuit- 
ableness for the accomplishment of the object 
supposed to be in mind. There are many phases 
which I have not touched upon in this connec- 
tion—for example, the modes of bringing wit- 
nesses to court, the anomalies in the law of evi- 
dence, the whole structure and theory of appel- 
late review, the procedure after a higher court 
reaches the conclusion that error was committed 
on the trial below; but it seems preferable to 
devote the remaining paragraphs of this article 
to the constructive and affirmative side, the things 
which are worth thinking over as possible bet- 
terments in the practical workings of the legal 
mechanism. It should be kept in mind that, of 
course, any particular system or routine of legal 
procedure or juridical organization does not exist 
for its own sake and is not an end or objective 
in itself. The impartial, impersonal, expert ar- 
bitrament of private controversies under rules 
of law which nullify individual caprice and take 
no account of political influence, social position, 
or financial accumulations, is one of the greatest 
purposes for which Anglo-Saxon governments 
exist; but the mechanism, the procedure, are only 
means to an end, and should be scrutinized and 
dealt with as such. 


The Real Rights of Litigants and the Public 


In the second place, it is often necessary to 
bring back to mind a realization that a law- 
suit is not a game of wits between opposing 
counsel; that no litigant has any right, vested 
or otherwise, in a mode of procedure which gives 
him a “sporting chance” to win on anything ex- 











AMERICAN JUDICATURE SOCIETY 


cept disclosure and establishment of the actual 
merits of his case; that he has no right at all to 
delay; and that the community itself has great 
reasons for interest in the maintenance of a 
system of administering justice under which a 
determination on the merits will be speedily, eco- 
nomically, efficiently reached, and under which 
no member of the community need feel that 
he has won or lost under “rules” and concepts 
which the community as a whole has with pro- 
priety long ago discarded. One of the great 
obstacles to reform in legal procedure has been 
the conscious or unconscious feeling of many 
lawyers that they have been schooled and trained 
to play a game, and their instinctive aversion 
to change in the rules, especially such a change 
as would mean that a prospective litigant with 
“no case at all” would soon find himself with- 
out need for the services of a lawyer. Many 
lawyers and some litigants, feel that they have 
a right to have perpetuated a judicial mech- 
anism under which a litigant with an astute law- 
yer can have “a run for his money” and pos- 
sibly win a verdict, even though on the actual 
facts and established rules of law, he should 
have had judgment taken against him on the 
day after his adversary interposed his pleading. 

Three-fourths of the difficulty would be on the 
way to solution if we could get out of the minds 
of lawyers and laymen the notion that the law 
is a game whose motto is “win if you can” rather 
than a branch and phase of government charged 
with a very important responsibility for reaching 
exactly and acceptably a result which is the very 
basis of free institutions. The lawyer schooled 
in a notion that his client should have a “right” 
to “a chance to win” where the law and the facts 
disclose no such possible right, is the worst foe 
of procedural reform through outside action and 
the most stubborn opponent of the efforts of 
judges to deal more directly with the situation 
themselves. In so far as we come to have law- 
yers with a more sincere and serious concept 
of what they are supposed to be doing and why 
there are lawyers at all the mechanics of juris- 
prudence will be a less difficult problem, and 
changes in rules will be less essential, although 
still important. 


“Specialized Judges” vs. “Specialized Courts” 

But to indicate briefly some of these queries 
as to possible change for the better. In the 
first place, instead of perpetuating all these trou- 
blesome questions about jurisdiction, whether the 
right action has been brought in the right court, 
and the like, would it not be better to adopt, as 
a working principle and an ideal to be approxi- 
mated in judicial organization, the concept of 
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a single great court for the trial and determina- 
tion of all cases and controversies, irrespective 
of their nature, the amount involved, or the basis 
of the relief asked? At the present time we have 
specialized courts—civil, criminal, surrogates’, 
county, municipal, city, supreme and the like; 
we have all sorts of anomalies of jurisdiction for 
each court, as we have seen, and arbitrary lines 
of demarcation between them; if a suit is started 
in the wrong court, the plaintiff has all his trou- 
ble for nothing and has to start all over again. 
Instead of having specialized courts, would it 
not be better to have specialized judges, a court 
with complete jurisdiction of every phase of a 
controversy and power to do therein every- 
thing which a court can do in arbitrament and 
enforcement, and then the judges thereof as- 
signed to various branches or parts, to deal there 
in specialized fashion with those types of liti- 
gation which they have shown themselves most 
competent to handle? 


Organization and Utilization of Administrative 
Staff 

In the second place, does it not seem fair and 
business-like that a court should be given ade- 
quate administrative organization and adequate 
administrative control over its own clerical sub- 
ordinates? Courts are commonly thought of as 
made up of judges, a clerk or so, an officer, a 
stenographer, and perhaps an interpreter of for- 
eign languages. In fact, the administrative staff 
of a metropolitan court is a great unwieldy mass 
of unorganized employees, often chosen or pro- 
moted for reasons largely political, subject to no 
direct authority or responsible control, and util- 
ized to a very small percentage of their potential 
usefulness in the administration of justice. A 
judicial officer on the civil side is practically 
marooned, so far as administrative aid in the 
ascertainment and disclosure of the facts perti- 
nent to pending controversies, and yet what is 
the situation so far as the employees of the 
courts are concerned? On the civil side of the 
supreme court in the First Judicial District of 
New York State, I found some years ago that 
22 per cent of the total salary list is for the 
judges; more than two million dollars a year 
are paid to the clerical force and attendants 
alone. The business and administrative side, as 
well as the performance by the judges of their 
judicial function, needs greatly to be organized 
and modernized. 


Why Ignore Modern Business Methods? 

Again, is not there need for a great moderniza- 
tion and adaptation of present-day business de- 
vices in bringing men to court as litigants, wit- 
nesses, and in other capacities? Is there any 
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reason, under modern conditions, why registered 
mail could not be made as acceptable a method 
of service of a summons and complaint as so- 
called “personal service”? Is there any reason 
why most petty cases could not be as well started 
by mail notification from the clerk’s offices? Is 
there any reason why the old-time system of 
subpoenaing all witnesses for ten o’clock in the 
morning of court day after court day, by per- 
sonal service of a subpoena, should be adhered 
to at all hazards, in disregard of modern expe- 
dients such as the telephone and telegraph which 
might make it possible for witnesses to remain 
in their offices until more nearly the time when 
their presence will be actually needed? Perhaps 
the most serious and the least excusable of all 
the waste of valuable time inflicted by our pres- 
ent legal system is the wanton waste of the 
time of helpless and unoffending witnesses, left 
altogether at the mercy of the indifference of 
counsel and the lumberings of a system of noti- 
fication which dates back to the day when the 
farmer drove to the court house at the county- 
seat in the morning after he had finished his 
milking and attendance at court took on some of 
the aspects of a gala occasion. 

Still again, ought not our judicial system for 
the handling of causes to be so adjusted that 
each case would receive, from start to finish, 
the continuous attention of one trained judicial 
mind, familiar with all its incidents and devel- 
opment, rather than the casual animadversion of 
many judges dealing with it in offhand and frag- 
mentary fashion? I am impressed that one of 
two things ought to be done; I am not sure as 
yet which is preferable. The first is that all 
stages of the case, up to the time of actual trial, 
should be under the supervision and authority 
of a single judicial officer, to whom all inter- 
locutory applications should be addressed, and 
who would really see to it that the case was in 
such shape as to get a fair determination of the 
disputed questions of law and fact on their mer- 
its. Thereafter the case would come before an- 
other judicial officer for actual trial. 


One Judge on All Phases of Each Case 


The alternative method would be to have the 
same judge also try the case who had handled 
its preliminary phases. The present system puts 
the trial judge in poor position to be a factor 
for the working out of justice in the particular 
case for it has usually been mussed and muddled, 
long before it came before him, by an indefinite 
number of judges, and he knows and can learn, 
in the brief time available before he has had to 
rule on the decisive issues, little as to the his- 
tory and previous course of the litigation. In 
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the place of our present system of handling 
“pleadings” and the various interlocutory appli- 
cations, it seems to me that something more like 
the following plan would be more likely to work 
out acceptable and substantial justice according 
to the actual merits, and would greatly reduce 
the number of cases ever actually tried at all. 
When an action is started, it should be as- 
signed at once to a single judge or commissioner, 
to have oversight over everything taking place 
in the action, at least up to the time of trial. 
The “pleadings” or notification with which the 
proceeding is started need be only a brief, con- 
cise apprisal of the defendant as to the nature 
and amount of the claim; further details could 
well be left to be developed, upon the applica- 
tion of the defendant, under the supervision of 
the judge or commissioner in charge of the pre- 
liminary phases of the suit. The sole object 
of this judicial officer should be to get the mat- 
ter in the best possible shape for the trial and 
disposition of the case on the merits of the 
actual testimony upon the issues of law or fact 
which give rise to, and constitute the real “nub” 
of the controversy between the parties; and in 
doing this and seeking this result he should act 
in direct, open-minded fashion, according to the 
needs of the particular case, should act in a 
manner which would commonly be regarded as 
in part administrative rather than solely formal 
and judicial, should be left unhampered by mul- 
titudes of judicial decisions upon procedural mat- 
ters, and should be subject to appellate review 
only for arbitrary action and manifest departure 
from the fundamental purpose which I have in- 
dicated. Most of the interlocutory matters now 
regarded as “special term” functions would best 
be taken out of the atmosphere of judicial de- 
termination and review altogether, and the judi- 
cial officer left free to confer directly with the 
attorneys and their clients, consult the details 
and developments of the particular case, and 
direct therein the doings of whatever may seem 
best to promote the fundamental purpose of all 
action in advance of and preparation for trial. 
For example, he should seek to shape the plead- 
ings so as to narrow and define the issues, and 
disclose the actual issues; he should grant, su- 
pervise, conduct examinations before trial, dis- 
covery of books, accounts, papers and the like, 
in the interests of justice and the full ascertain- 
ment of the facts. Most of the facts in rela- 


tion to the subject-mater of an action are not 
in dispute; the ends of justice would be almost 
always served if these were required to be agreed 
upon, reduced to written stipulations and thus 
embodied in such form that the trial court and 
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jury would have before it the undisputed facts 
in such definiteness and accuracy of form as to 
afford a good starting-point for the consideration 
of the questions of fact which are disputed. For 
example, in the case of an action against a street 
railway company for a crossing accident, the 
physical facts as to the surroundings at the inter- 
section, the vehicle which figured in the accident, 
and the like, ought to be made the subject-mat- 
ter of well-formulated statements and suitable 
photographs, as better basis for the guidance of 
the jury when it takes up the questions really 
disputed." 


Questions Which Should Not Be in Issue at All 


There are many matters now left within the 
category of disputed questions as to which the 
judge or commissioner ought to prepare the way 
to place at the disposal of the eventual trial 
court the results of better administrative han- 
dling of the case, with the objective of fairly 
ascertaining and fully disclosing the true facts 
ever in mind. For example, thousands of cases 
tried in the courts of New York City each year 
turn upon the question of the conformance of 
goods delivered to sample furnished or to trade 
description quoted. These questions are of ne- 
cessity dealt with at present, in a courtroom trial, 
in the most crude, offhand, inaccurate manner; 
there is a wide and inexcusable margin of error; 
time and again the efforts of adroit, unscrupulous 
counsel and glib, lying witnesses completely fool 
the jury on such issues. 

Under a proper system such questions, or 
cases turning on such questions alone, would 
hardly ever reach a jury at all. They are ques- 
tions, in the first instance not for a jury or 
court at all, but for a bureau of standards, 
trained in analysis, familiar with trade formulas, 
expert in trade standards. To such a body the 
judge or commissioner should have power to 
refer a case involving questions such as I have 
indicated, and its expert, impartial, disinterested 
report upon the facts, for example, as to the 
ingredients of the sample furnished and of the 
goods delivered, should be thus made available 
to the trial court, if the case ever came to the 
point of trial. In point of fact no large pro- 
portion of commercial controversies would ever 
survive such a scrutiny as I have indicated in 
the foregoing paragraphs; the system would sound 
the death-knell of “strike” and “hold-up” liti- 
gation. 

Any system which lessens the chance of un- 
merited victory and decreases the possible effec- 





*All of these needs are served by pretrial pro- 
cedure where it exists.—Editor. 
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tiveness of the efforts of counsel to lead the trial 
away from the actual facts, the real merits, will 
greatly decrease the volume of baseless litiga- 
tion. Any system likewise which leads to gen- 
erous mutual disclosure, in advance, of the docu- 
mentary and other evidence, and the legal and 
other contentions, on which the opposing claims 
are mutually based, will have the greatest pos- 
sible effect in bringing about settlement, through 
compromise, concession or otherwise. As the 
litigants and their counsel find the controversy 
reduced to its lowest terms, they will find sur- 
prisingly little left to litigate about, aside from 
questions of law, which they will find the right 
sort of counsel can determine for them just 
about as well, and much less expensively, out of 
court as upon a courtroom trial. 

There are many phases of betterments which 
might prove of aid to the administering of jus- 
tice, each of which would be suitable subject- 
matter for a whole article by itself, and there- 
fore can only be indicated within the permis- 
sible limits of this article. For example, upon 
the whole matter of so-called “expert” testi- 
mony, a better administrative organization of our 
judicial mechanism, based upon the fundamental 
principle which runs through the present discus- 
sion, would enable the trial court and jury to 
have the aid of really expert information, the ad- 
vice and counsel of disinterested, qualified, well- 
informed specialists, whose trained observation 
and impartial opinions would be of real help to 
the jury, and would put to rout the scandalous 
brigade of hirelings who so often masquerade as 
“experts” in aid of whichever side unconscionably 
brings them into court. Radical change in the 
whole basis of “expert” testimony is one of the 
most important of the potential betterments in 
procedure which would make for accuracy and 
acceptability of the results reached through the 
administration of justice under law. 


The Workable Ideal of Our Judicial System 


The enforced limits of space and time forbid 
a similar discussion of the mechanics of court- 
room trial and the mechanics of appellate re- 
view, although the queries already advanced have, 
of course, a vital bearing upon the entire sub- 
sequent history of a suit thus started. The work- 
able ideal of our judicial system ought, in my 
judgment, to be as to every civil action: 

“One prompt, fair, impartial trial on the 
merits, with full disclosure of the actual facts, 
and then, if either party feels aggrieved, one 
appeal, to a Court vested with plenary power 
to correct, and not merely detect, error and 
conform the result reached below to the re- 
quirements of the correct legal rule as ma- 
turely conceived by the appellate tribunal.” 
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One appeal is all that is fairly required by 
the rights of the litigants; anything beyond that 
should be such review as is required for public 
reasons; e.g., the clarification of important basic 
questions of law, or the reconciliation of variant 
decisions by courts of intermediate jurisdiction. 
Where there has been trial by jury below, and 
the error below has been plainly one of law, with 
the disputed questions of fact separably deter- 
mined, the appellate court may well, in pursuance 
of this basic objective, be vested with broad 
power to award final judgment according to the 
facts as found and the law as conceived by the 
appellate court. Where the defect disclosed on 
appeal is one of formal or record proof, involv- 
ing no question of weighing the credibility of wit- 
nesses, the appellate court may well be vested 
with power to permit the remedying of the de- 
fect without reversal of the whole judgment. 
Where error has occurred only as to one phase 
of the issues of fact in the case, the appellate 
court may well be vested with broad power, in 
its discretion, to remand the case for re-hearing 
in the trial court upon such phase of the issues 
and not upon the whole case. For example, if 
the question of liability has been determined in 
a negligence suit, but error has taken place on 
the rule of damages, need the whole cause be 
invariably re-litigated, or may not a re-finding 
on the question of damages alone be directed? 
Of course, on many of these things, we are still 
a long way in this country from the practicable 
ideal above quoted; but the time may not be 
far distant when the young men who are now 
coming to the bar will find themselves confronted 
with the task of working out the details of ful- 
filling an emphatic public demand in these re- 
spects. 

Let no one think that this article has been 
inspired by any lack of appreciation of the work 
of our courts and the importance of the proper 
discharge of the judicial function in a democ- 
racy. There is in my judgment no task more 
fundamental, no phase of public service or pro- 
fessional activity to which a young man may 
more satisfactorily devote his energy, vision and 
enthusiasm. The law is a great, vital, living 
concept of human relationship, based on stand- 
ards of fairness, reason, practicability, and ef- 
fectiveness, such as have entitled it to be called 
“crystallized common sense,” and withal fair and 
logical in its workings and applications. The 
mystification of legal procedure robs the law 
of its basic “common sense,” and its anomalies 
rob it of fair, even, logical application. The 
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tasks of modernization of procedure are there- 
fore essential to the very life of the law. 

We make a mistake, however, when we con- 
ceive the administration of justice under law to 
be a task entrusted to judges and lawyers alone. 
Laymen are at least as blamable as are judges 
and lawyers for deficiencies in the quality of 
the work of the courts. Business men who will 
not serve when called for jury duty, good citizens 
who make no efforts to compel the selection of 
competent and courageous men for judicial of- 
fices, good citizens and newspapers who keep 
silent when independent judges are attacked and 
intimidated by tyrant-minded men in executive 
office, political parties and labor organizations— 
and the administration of justice is never worse 
than, and is usually much better than, the stand- 
ards which actuate the public opinion of the com- 
munity served. 

Are courts and lawyers laggard in trying to 
improve the administration of justice? At al- 
most every session of every state legislature, 
judges and lawyers come forward with prac- 
ticable suggestions of forward steps—recom- 
mendations of things which can feasibly and im- 
mediately be done to better legal procedure and 
improve the organization of the courts. These 
recommendations are the result of experience and 
study, and generally of disinterested desire that 
progress be mades 

Are such recommendations enacted into law? 
Usually they receive scant consideration. The 
very executives and legislators who make the 
most bitter attacks on courts and lawyers, and 
criticize the most roundly the administration of 
justice in the courts, do nothing to improve and 
remedy the conditions of which they talk so 
loudly. It sometimes seems as though they de- 
cline to pay attention to remedial legislation, 
for fear it would leave them with nothing to 
complain about, as to courts and lawyers. The 
real responsibility, after all, is that of the lay- 
man, the general public. When public opinion 
crystallizes in favor of the idea that it will be 
better to improve the work of the courts than 
to listen to denunciation of the courts from rad- 
ical legislators and politicians who refuse to do 
anything to improve the conditions of which they 
complain, there will be such support for the 
recommendations of the judicial councils and 
the organized bar as will ensure the adoption of 
measures tested by experience.” 





*Parts of the material contained in the above 
article have appeared in the Cornell Law Quarterly 
and in The Annals of the American Academy of 
Political and Social Science. 
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Progress Made with Oklahoma Appeals 


Forty Trial Judges and 602 Practitioners Participate, But Goal of Clearing 
Supreme Court Docket Not Achieved — Electioneering Interferes 


In the two preceding volumes of this Journal 
considerable space has been accorded the inspir- 
ing efforts of the bench and bar of Oklahoma to 
overcome congestion in the state’s one court of 
review.. The matter of delay on appeal is still 
too common. In no other state has there been 
such radical experimentation. In 1934 with about 
2,000 pending cases, the supreme court, under 
the leadership of Chief Justice Fletcher Riley, 
began the practice of submitting cases to trial 
judges and to groups of lawyers for advisory 
opinions.2 This was for mass production, subject 
of course to the high court’s approval of opin- 
ions, after many years of experience with statu- 
tory commissioners, which did not solve the prob- 
lem of congestion and delay, and, presumably, 
were no longer available due to the depression. 

The experiment was continued in 1935 and 
1936 under the direction of Chief Justice Edwin 
R. McNeill. Toward the end of 1935 so much 
progress had been made that it appeared probable 
that all arrears would be disposed of in less than 
twelve months. This proved to be impossible. 
An important factor was the necessity for elec- 
tioneering on the part of some justices. Appar- 
ently the method of assigning cases to trial judges 
and selected practitioners must nevertheless be 
considered a great success. Forty district judges 
took on this additional labor and 602 lawyers, in 
groups of three, did an immense amount of work. 

The plan naturally involved an unprecedented 
amount of administrative detail for the chief jus- 
tice and did not save his associates from a con- 
siderable burden, because the opinions rendered 
by the volunteer reviewers had to be studied by 
individual supreme court justices, and with the 
usual ratio of corrections. At the close of 1935 
the Chief Justice reported as follows:* 


Summary of Year 1935 


Cases pending on docket, Jan. 1, 1935....... 1985 
RA Se SE I os knvccccsccuosssa0e 769 
Formal opinions in 1935 
By justices of the court............. 641 
By referees of the court...... ee 114 
PE SE ho kicey ses weurane es 638 
AI os ron ei beds eda wei 1393 
Dismissal by parties and denials of original 
actions without formal opinions.......... 143 
Total cases disposed of..........s00..45 1536 


The first submission of cases to district judges 
was made Jan. 11, 1934; 40 judges returned 156 
opinions; 120 were adopted by the supreme 
court; 20 were rejected; 3 appeals were dis- 
missed by the parties; and 3 were under consid- 
eration at the end of 1936. 

After July 15, 1934, 1,748 cases were assigned 
to 734 attorneys. Of this number 602 attorneys 
submitted one or more advisory opinions. Of 
the 1,748 cases 1,023 opinions were adopted, 143 
were rejected, 19 were dismissed by the parties, 
453 were returned unwritten, and 110 were await- 
ing study in the supreme court.® 

The submission of the 1936 report by Chief 
Justice McNeill ended his responsibility because 
he was defeated for reelection. The latest report 
shows 1,148 pending cases and of this number 77 
are on petitions for rehearing, 108 in which man- 
date has not issued because time for filing peti- 
tion for rehearing had not expired, and 288 cases 
were pending on various assignments. The num- 
ber pending and not briefed was brought down 
to 451. 

Presumably the practice of the past three years 
will be continued though it cannot be considered 
appropriate for indefinite use. In his president’s 
address at the seventh annual convention of the 
Oklahoma State Bar the Hon. E. L. Richardson 
dealt with this problem, and suggested an inter- 
mediate court with final jurisdiction over all mat- 
ters except constitutional and public questions up 
to a certain amount.® 

This has been the conventional method of re- 
lieving an overburdened supreme court, and while 
it has been tried in a number of forms, and is 
capable of accomplishing its purpose, it inevitably 
introduces new difficulties for which no remedy 
has ever been found. 


In Search of an Ideal System 


President Richardson suggested an appellate 
court of sufficient numbers to permit of holding 
sessions by divisions at stated times throughout 
the year in every county seat. The object of 
taking justice to the litigants is laudable. It 
would be advantageous both to lawyers and cli- 
ents, and the proponent suggested that if clients 
were present at hearings of the intermediate court 
they would be more likely to be reconciled with 
decisions, and so give finality to the first appeal. 

The ready answer to this proposal is that the 
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new machine would call for a very large number 
of judges, at a greatly increased cost, and coordi- 
nation of work and decisions would be virtually 
impossible. The larger the number of indepen- 
dent reviewing courts the greater the probability, 
or certainty, that decisions would conflict, and 
until a second appeal were pursued, and after a 
considerable interval be decided, all the divi- 
sions and the entire bar would be in doubt as to 
the law. Not only that, but the bar would be 
encumbered by additional reports, necessary, but 
often not convincing. This system in Ohio has 
developed several very serious objections.’ 

There would be less expense, and much greater 
adaptability, in the use of supreme court commis- 
sioners to the number needed, to work in divi- 
sions. But this has never entirely satisfied the 
profession. Better results could be expected than 
in the case of commissions previously employed 
in Oklahoma, for the supreme court has learned a 
great deal about coordinating work and saving 
time. 

The alternative plan would be one not yet fully 
tried—that of increasing the supreme court to the 
extent at least of providing three divisions, in- 
stead of the present two, and a small commis- 
sion as well, to serve until the business of re- 
viewing is in a solvent condition. 

If it is objected that this would not permit of 
hearings in every county, for the advantage of 
counsel and clients, it may be said that in these 
days of easy travel the need could be met by sit- 
tings in districts comprising from one to ten of 
the seventy-eight counties. For these sittings, 
held semi-annually in the populous districts, and 
once a year in the others, or irregularly, as 
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needed, the work could be distributed among the 
three divisions of the supreme court. It is sub- 
mitted that there is nothing that can be done by 
numerous judges serving in a number of separate 
and independent tribunals, which cannot be better 
done by the judges of a single supreme court with 
proper administration. Emphasis, under any sys- 
tem, must be on administration, and the Okla- 
homa supreme court has gone far in developing 
its system of work. It would continue to do this 
in the event that intermediate courts were cre- 
ated, but there is no precedent to suggest that 
these inferior reviewing courts could be similarly 
held to a high standard of performance, and, even 
if they could, there would yet be the conclusive 
objection that they could not, by themselves, har- 
monize conflicting decisions. 

Oklahoma has the advantage also of an efficient 
judicial council, which, though created by the 
state bar, is also an arm of the supreme court. 
This council must be looked to for a large role 
in the planning which is needed for the future. 

*Vitalization of Judicial Powers—Fletcher J. Ri- 
ley, C. J.; vol. 18, no. 1, p. 8. 

*Judiciary Must Conquer Inferiority Complex, 
Says Kates; vol. 18, no. 4, p. 119. 

Oklahoma Solves Problem of Delay on Appeal; 
vol. 19, no. 5, p. 145. 

*Address by Chief Justice McNeill; Okla. State 
Bar Jour.; vol. 6, no. 12 (Mar., 1936). The ex- 
traordinary amount of data here submitted throws 
much light on the administrative system. 

‘Id. Note 3. 

*Annual Rep. of Okla. Sup. Ct. This report is 
equally complete and doubtless will be published in 
Okla. State Bar Jour. 

“Okla. State Bar Jour.; vol. 7, no. 10, p. 206. 

"Two Appeals are Unjustifiable, Edson R. Sun- 
derland; Am. Jud. Soc. Jour.; vol. 18, no. 6, p. 182. 


A Possible Federal Administrative Court 
By Cor. O. R. McGuire* 


The complaints most often heard from business 
men and their lawyers against the several depart- 
ments, independent establishments, boards, com- 
missions, authorities, and other agencies of the 
United States are that almost without exception 





*Member of the Virginia Bar Association ; Chair- 
man, Special Committee on Administrative Law, 
American Bar Association; Vice-Chairman, Com- 
mittee on Administrative Law, Federal Bar Asso- 
ciation; collaborator with the late James M. Beck 
in writing “Our Wonderland of Bureaucracy”; 
and for eighteen years an employee of the account- 
ing offices of the United States, now Counsel to the 
Comptroller General of the United States. Some- 
times Special Assistant to various Attorneys-Gen- 
eral of the United States. 


they refuse to advise the citizen what may be 
their interpretation of statutes which such agen- 
cies are required to administer and which may 
affect business; that even if some employee of 
such agencies does give the citizen any advice, it 
is coupled with the admonition that the advice is 
the personal view of the particular employee; 
that such agencies frequently have the authority 
to make findings of facts which are made final 
and conclusive on the citizen; that such findings 
of facts are not infrequently written to support 
the conclusions of law which the agency desires 
to reach in particular cases; and that reviews in 
the courts, even where possible, are practically 
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useless when limited to questions of law. There 
is the further complaint that some agencies of 
the government seek to carry out some govern- 
mental policy by indirection, such as a tax on the 
products of child labor—the end being the abol- 
ishment of child labor rather than the raising of 
revenue. 

Some of these charges may be, and no doubt 
are, true in particular cases but others are not 
true. The question is how to separate the wheat 
from the chaff? 

The citizen might possibly secure authoritative 
advice as to the proper interpretation of statutes 
in one of two ways: (1) By advisory opinions 
from a legislative court, which could be given 
such jurisdiction—the matter not being a case or 
controversy within the judiciary article of the 
constitution or; (2) the several administrative 
agencies may be required to issue rules and regu- 
lations interpretative of the statute or statutes 
which such agencies are required to administer 
and which regulations will protect the citizen con- 
forming thereto until a specified date after they 
are amended or rescinded or held invalid by the 
courts. This is the French system and follows 
somewhat the procedure established in the federal 
government to a certain extent for the first time 
in the securities and exchange act of 1933, as 
amended. 

Possibly the latter method is the better one of 
the two. The rules and regulations could be made 
subject to test in the courts as to their constitu- 
tionality and whether they were in excess of the 
statute under which issued. They could be 
changed or amended from time to time to meet 
the needs as demonstrated in the administration 
of the statutes. The courts could be required to 
apply them as the law unless unconstitutional or 
in excess of the statute, and this would prevent 
judicial legislation from case to case. Advisory 
opinions of the courts have the disadvantage that 
such jurisdiction could not be given to the con- 
stitutional courts; an unpopular decision with a 
powerful organized minority might lead to abol- 
ishment of the court or other punitive action 
against the court; and judges of the court could 
not be as familiar with the administrative prob- 
lems as the men and women who are administer- 
ing them. 

Intra-departmental appeals from the action of 
an administrative officer or employee could be 
sent to an administrative board of not less than 
three employees, appointed by the head of the 
department concerned, to hear the evidence of 
both the complainant and the employee from 
whose decision the appeal is prosecuted. The 
chairman of such board should be a lawyer and 
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he should have power to administer oaths; sub- 
poena witnesses and documents; and permit ex- 
amination and cross examination of witnesses. 
The testimony and documents could be reduced 
to a written record, and the board could be re- 
quired to make separate administrative findings 
of facts and conclusions of law for the approval, 
disapproval, or modification of the head of the 
department or independent agency concerned.’ 
Where the agency was a board, commission, au- 
thority, etc., consisting of not less than three 
members it could hear the complaint in exactly 
the same manner as the administrative board and 
make its own findings of fact and conclusions of 
law. 

If the decision was not satisfactory to the ag- 
grieved person, he could prosecute and appeal to 
the court of appeals of the District of Columbia 
which is both a constitutional and an administra- 
tive court. The trial and appellate courts of the 
District of Columbia are the only such federal 
courts in the United States and the only ones 
which could be created without a change in the 
constitution of the United States. The said court 
of appeals in divisions of three could hear the 
appeals on the law and in its discretion on the 
facts; that is, the law on such appeals would be 
for examination in all cases and the findings of 
facts of the administrative board would be sub- 
ject to reversal or modification if not supported 
by the record. That court could remand the case 
to the administrative board to take further evi- 
dence or it could refer the case to a master to 
hear the evidence. In this manner there would 
be assurance that the findings of facts of the ad- 
ministrative board as approved, disapproved, or 
modified by the head of the department, etc., 
would be in accord with the written record. 

As the supreme court of the United States has 
refused to review the judgments of the court of 
appeals for the District of Columbia where it re- 
views the facts on administrative appeals, there 
could be required a petition for rehearing before 
the court of appeals for the District of Columbia, 
sitting en banc, limited to questions of law, only, 
as a condition precedent to application for certio- 
rari to review the judgment. 

If the needs therefore should develop, legisla- 
tive courts of three judges each could be estab- 
lished in the centers of population to function as 
the division of three judges of the court of ap- 
peals for the District of Columbia in reviewing 
administrative appeals and there could be an ap- 


*See the rules and regulations creating the Boards 
of Contract Adjustment under Secretary of War 
Baker at the end of the World War. 
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peal from these three judges to the court of ap- 
peals for the said District sitting en banc prelim- 
inary to application for certiorari. This would 
bring about the necessary uniformity and expert- 
ness so necessary in handling many technical 
problems of the federal government and would 
permit of the development of administrative law 
by a competent tribunal. 

Further, the division of three judges of the 
court of appeals for the District of Columbia 
could be given jurisdiction to review any of the 
implementing rules and regulations as mentioned 
in the third and fourth paragraphs of this paper 
to determine whether the rule or regulation was 
constitutional and if so, whether it was in ac- 
cordance with the statute under which issued. 

Any bill establishing such a court could specifi- 
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cally provide that the citizen could have the op- 
tion of availing himself of the procedure so es- 
tablished or following such procedure as may now 
be established by law for a direct suit against the 
United States in the limited classes of cases where 
such suits are not authorized by statute. Also, it 
could except the internal revenue and custom tax 
cases for which procedure now exists for obtain- 
ing a review of such cases in the regular consti- 
tutional courts, or in statutory courts, as the case 
may be. 

Such a system would fit as a capstone on any 
reorganization plan of the administrative depart- 
ments, etc., of the federal government which may 
be worked out in this or succeeding congresses 
and is worthy of study. 


Applying Business Methods in Appellate Court 


The judicial quality of procedure is found in the impartial hearing and the 
reasoned determination upon ascertained facts, and it may be speedy, summary, 
and, as our clients would say, business-like, without losing its character.— 


Charles E. Hughes. 


The success achieved by the Ohio Supreme 
court in respect to keeping its docket solvent 
induced certain Michigan justices and bar offi- 
cials to visit Columbus to get the facts. There 
were in the party Chief Justice North, Justice 
Fead, Reporter Bond, President Bonisteel of the 
Michigan State Bar and Executive Secretary 
Woolfenden. They were confident after studying 
methods in Ohio, that they could adapt these 
means to a like end. Aside from efficient ad- 
ministration in the court they learned how opin- 
ions rendered on Wednesday are placed in the 
hands of all Ohio Bar Association members every 
Saturday or Monday. This, of course, calls for 
a weekly publication. The Ohio Bar Association 
Report serves also to carry all information con- 
cerning Association activities of every kind. 

As far as possible the information acquired by 
the Michigan delegation should be made available 
to judges and lawyers in other states. First it is 
appropriate to present figures concerning the 
cases pending decision on January 1, 1937, taken 
from the Ohio Report of Jan. 11, 1937. At the 
beginning of this year there were pending 54 
merit cases and 57 motions. One year preceding 
the figures were 87 merit cases and 70 motions. 
In the year 1936 there were 892 filings, compris- 
ing 213 merit cases, 586 motions and 93 appli- 
cations for rehearing. The 946 disposals included 
246 merit cases, 609 motions and 91 applications 
for rehearing. During the year sixteen cases were 


taken to the United States supreme court and in 
no case was the judgment disturbed. 

Impressed by these figures inquiry was made 
of Chief Justice Weygandt as to details of ad- 
ministration, and particularly as to whether the 
increased efficiency, much greater when compared 
with figures of three or four years ago, was due to 
the new appellate procedure, or to some original 
method of saving the time of judges, or to in- 
creased industry on the part of all concerned. 

How Good Results Were Obtained 

It appears from the reply by the Chief Justice 
that credit is due but little to the new procedure, 
that there is no single startling discovery as to 
method, that industry is no new thing, and thag 
the credit is due largely to improved administra- 
tive methods. It is best to quote as to this: 

“Because of the tremendous increase in the 
volume of litigation in the past two or three 
decades, the administrative, or so called ‘business’ 
side of judicial work has assumed an unprece- 
dented importance, and yet there seem to be a 
surprising number of instances in which this fact 
is not appreciated. A few years ago in our own 
court there were nearly 900 merit cases, and it 
required approximately three years before a case 
was reached for oral argument. Now, although 
we have experienced a steady increase in volume, 
we keep abreast of our work to the extent that 
when we recessed last August there were pending 
on our docket but 54 merit cases and 74 motions. 
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The six cases we heard today (Dec. 3, 1936) are 
illustrative: the first of these was filed Sept. 10, 
and the last on Nov. 2, 1936. 

“So far as we are aware, ours is the only court 
of last resort in the nation that has sessions 
eleven of each twelve months. During this period 
our calendar is carefully arranged two months in 
advance so that there is a minimum of lost mo- 
tion. For instance, no case is ever continued un- 
less the request therefor has been made in ample 
time to permit the substitution of another case. 
Then, too, the court is together practically all the 
time. By this I mean, oral arguments are heard 
regularly each week, and court consultations are 
held just as regularly. In other words, we at- 
tempt to operate our institution with the same 
degree of efficiency as if it were a private enter- 
prise. 

Administration Is Arduous 


“We have long ago reconciled ourselves to the 
fact that in these days of huge grists of litigation 
the administration of justice is not only work, but 
hard work. This is illustrated by the fact that as 
chief justice I have found it necessary to call for 
many extra sessions in addition to our stated 
ones, and without exception my associates have 
been prompt to respond. Any other attitude on 
their part would make it utterly impossible for us 
to keep abreast of our huge docket. ...I1 am 
now in my fifth year on this bench, and during 
this period I have been compelled to spend at 
least one-third of my time on purely administra- 
tive matters having no direct bearing on the 
actual decision of cases. 

“Our stated consultations occur regularly on 
Tuesdays and Thursdays, and ordinarily we have 
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at least two extra short consultations during the 
week. This gives each member an opportunity to 
keep in constant touch with every phase of the 
court work. It is of especial advantage to any 
judge who encounters unexpected difficulty in the 
preparation of an opinion. It gives him the op- 
portunity to obtain the views of the entire court 
as he proceeds. Of at least equal importance is 
the fact that it enables the court to release its 
decisions in smaller numbers each week, and pre- 
vents the hurried and frequently inadequate con- 
sideration involved in infrequent releases of large 
number of cases.” 


Concerning Intermediate Courts 


Every few years in Michigan there is effort on 
the part of some lawyers to have an intermediate 
appellate court created. In every instance these 
efforts meet a solid wall of resistance. There has 
been no intermediate court established in any 
state for a long time. That method of disposing 
of appeals has demonstrated too many serious 
drawbacks. The disposition now is to center ap- 
peals in a single tribunal, and there is no reason 
in the world why this should not be entirely prac- 
tical. By working in divisions there may be in a 
single court and with but one appeal as many 
judges as are needed in the most populous state, 
and regardless of its size, because divisions could 
hold terms in various districts as needed. The 
coordination of such a single large bench would 
be far easier than coordination of one or more in- 
termediate appellate courts with a supreme court. 
In fact the latter type of coordination has been 
most noticeable because of its absence, and per- 
haps its impossibility. 


“The single appeal system will present a much better body of uniform law 


than the intermediate court system, because under the latter the books are full 
of decisions of a court which is not authoritative, which are bound to be looked 
at askance. The lawyer knows perfectly well he cannot rely on them, although 
the trial judges have to follow them notwithstanding they may not be the law 
and they may cause reversals by the supreme court. Everyone is in a state of 
uncertainty. He is obliged to follow a blind guide. Reversals of one reviewing 
court by another such court make the law look like a gambling device.” —Edson 
R. Sunderland, Am. Jud. Jour., vol. 18, no. 6. 





In the legal profession we do not pretend to be quite as clever 
[as the doctors]. The splendid pyramid of our appeal tribunals has 
been erected upon the generous assumption that the judge and 
the lawyer are as liable to error as those whom they advise or con- 
demn.—A. P, Herbert (Uncommon Law, p. 147). 








Reform in Judicial Selection Makes Progress 


Chicago Bar Association Reacts to Long Record of Failures—Oregon Bar 
Assumes Task With Confidence—Utah Plan Revised and Improved 


The Illinois constitution is amendable only in 
theory, but the Chicago Bar Association, in for- 
mulating an amendment which would vastly im- 
prove three constitutional courts in Cook county, 
with forty-nine judges, has taken a significant 
step in advance. A plan approved by the board 
of managers provides that vacancies in these 
courts shall be filled by the governot’s choice 
from five eligible persons nominated by a com- 
mission, which shall comprise five citizens ap- 
pointed by the appellate court of the district. The 
first terms under the new plan are for six years, 
when the people shall vote as to continuation in 
office. If approved in this referendum vote the 
term is to be for ten years. The nominating com- 
mission is to be composed only of citizens not 
holding office, and no more than three shall be of 
the same political party. Their terms are to be 
for ten years with one vacancy every two years. 

The main features of this plan have now re- 
ceived such wide acceptance that interest in a 
new proposal is largely confined to the means for 
selecting the members of the nominating com- 
mission. The governors defend their method 
cogently, pointing out that the nine judges ap- 
pointed by the supreme court to sit in the ap- 
pellate divisions would add only one member to 
the commission every two years; that these mem- 
bers receive no pay and are ineligible to hold po- 
litical party or public office. Long considera- 
tion was given to this part of the plan. 

The reason for not including the thirty-seven 
municipal court judges is that this court was cre- 
ated by statute and a bill is to be drafted on sim- 
ilar lines, but with provision for authority in the 
“appropriate local officer with similar safe- 
guards.” 

In the revised constitution submitted in 1923 
a unification of all Cook County and Chicago 
courts was provided, without a change as to se- 
lection or tenure, but with a provision permitting 
the electorate to initiate a referendum on the 
question of having judges appointed by the gov- 
ernor from a list of four candidates nominated 
by the supreme court. 

This provision was no mere gesture. A poll of 
Cook County lawyers had been taken on the sim- 
ple question as to whether they preferred an elec- 
tive or an appointive mode of judicial selection, 
and an overwhelming vote was given for appoint- 


ment. While opposition by politicians may be 
presumed at any time it is probable that the ap- 
pointive system provided in the constitution 
would have been adopted long ago if the judi- 
ciary article had been submitted separately. 
Meanwhile the Chicago Bar Association has until 
now struggled ineffectually to make the elective 
system work as intended. 


Oregon Bar Would Emancipate Judges 


The official report of the first annual meeting 
of the youthful Oregon State Bar shows that the 
organization has its jaws firmly set in the judicial 
selection problem. There was an interesting com- 
mittee report, and a dissenting report by one of 
its members. The board of governors supple- 
mented the plan offered by the committee with 
one which varied a little, and the action taken by 
the Bar was reference to the board with the 
recommendation that study be pursued for an- 
other year by a new committee. 

The committee’s majority report provided for 
submission of judges’ names to the electorate at 
the conclusion of their terms, and without com- 
petition. For filling vacancies it was provided 
that the governor should appoint from a list of 
three eligibles submitted by either district judi- 
cial commissions or a state-wide commission. The 
district commissions would be composed of nine 
lay members elected by the voters and six law- 
yers chosen by the State Bar. The commission 
to select eligibles for the supreme court would 
comprise the members of all the district com- 
missions. 

The board of governors’ proposal differed in 
respect to these judicial commissions; for each 
district it proposed a commission of five, three 
to be elected by the legal voters of the district 
and two, being of the Bar, elected by the law- 
yers of the district; for the state commission the 
proposal was three citizens elected at large and 
two lawyers elected by the Oregon State Bar. In 
all cases the commissions would submit to the 
governor three names for appointment. 

The reports submitted and the action taken not 
only illustrate the fact that there are numerous 
ways of getting judges out of politics, but also 
that the adoption of a mode upon which the 
largest number of lawyers may unite calls for 
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very thorough study and discussions. They may 
also be taken to indicate the tendency of a re- 
sponsible and inclusive state bar organization 
to tackle subjects which imply serious effort. 


Who Shall Make Nominations? 


The most popular mode in the states in which 
planning has gone furthest involves appointment 
by the executive from a small list of eligibles sub- 
mitted by a commission, and the submission of 
judges’ names to the voters periodically without 
competition. The widest divergence in plans, 
and doubtless the most conjectural part, is the 
makeup of the commission. In Georgia we find 
the proposal is to permit lawyers to nominate 
eligibles; in other states various combinations are 
offered, but without resort to popular elections. 

One plan not so far advanced officially is the 
one proposed by Justice Edward R. Finch for 
use in nominating elected judges in New York. 
He would have nominations made by a board of 
considerable size the membership of which would 
be entirely ex officio. To accomplish this the 
presidents of a number of citizen organizations, 
including the bar, would perform this work, so 
that nominations would be by officials chosen by, 
and representing the interests of, a large slice of 
the entire electorate. This would have the fortu- 
nate feature of avoiding the selection of members 
solely for this one function. It might be urged 
against this plan that it would result in the nomi- 
nation of candidates who had never incurred criti- 
cism through public services, because they had 
never been on the firing line, and so could not be 
classified as to predilections. On the other hand, 
this might be considered a favorable feature. 


Utah Bar’s Selection Plan Revised 


The Utah State Bar was among the pioneers in 
committing itself to constitutional reform to get 
judges out of politics. Its plan embraced the 
non-competitive, periodic popular election as a 
safe and practical means for retiring unfit judges, 
and borrowed from the Georgia plan the idea of 
having all judges nominated by the bar. 

At its last convention, however, the plan was 
altered to make it consonant with those which a 
majority of state bars have adopted. The plan as 
amended provides for the nomination of candi- 
dates by a “judicial commission” which shall con- 
sist of the three senior justices of the supreme 
court (the ranking member as chairman), the 
president of the senate, and the speaker of the 
house. The governor is to appoint to vacancies 
in the supreme court from five nominees, and to 
vacancies in the district court from two nomi- 
nees, who shall be residents of the district. 

The new draft goes beyond this to provide a 
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practical mode of retiring any judge who fails 
“properly to discharge the duties of his office” by 
a vote of four of the five members of the judicial 
commission, after a public hearing. Other modes 
of involuntary retirement are retained. 

By this addition the plan meets the need for a 
judicial determination of a judge’s fitness for con- 
tinuance in office. The matter of retirement, as 
told at length in Prof. Burke Shartel’s compre- 
hensive article in this Journal (December, 1936) 
is only a little less important than original se- 
lection. And whenever there is provided a re- 
sponsible body to which complaints concerning 
judges may be made there will be very few occa- 
sions for complaint, and still fewer for public 
hearing. This is a method of prophylaxis which 
has long served with the highest advantage in a 
number of important municipal courts, though 
these courts have had no power to compel retire- 
ment. It is rare indeed when the opinions of a 
judge’s colleagues are not sufficient to correct bad 
practices. 

It should be noted also that the bad practices 
which crop out in the “organized” municipal 
courts are nearly always caused by the conspicu- 
ous need for catering to those who control votes, 
to the detriment often of the more conscientious 
judges. Judges relieved of the need for cam- 
paigning make their records by faithful work. 
For judges who lose their hearing or memory or 
are otherwise disabled after long service there 
should obviously be a pension system. 

There is an argument for leaving the matter of 
service pensions to statute law. But the matter 
of supervision by a competent arm of the judi- 
ciary with power to retire for cause cannot be 
brought into use too soon, and well deserves to 
be coupled with an ideal selection plan. It would 
afford a long step toward the ultimate goal of 
judicial integration. 





Elected Judges and Judicial Liberalism 


The present critical re-examination of the 
modes of selection of judicial officers has brought 
to light an interesting conclusion reached years 
ago by a committee of eminent public men. We 
quote from an article appearing in the St. Louis 
Post-Dispatch of November 25th, 1936, which 
was written by Israel Treiman, Associate Pro- 
fessor of Law, Washington University: 

“The argument, that elected judges are more 
likely to heed the popular will and less apt to 
take a reactionary attitude, was convincingly an- 
swered more than twenty years ago, when a spe- 
cial commission under the sponsorship of the 
National Economic League and consisting of 
Charles W. Eliot, Moorfield Storey, Roscoe 
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Pound, A. J. Rodenbeck and Louis D. Brandeis, 
submitted the following opinion on the subject, 
after a thorough survey of judicial decisions in 
American courts: 

“*The constructive work in American law was 
done by appointed judges, while most of the 
technicality of procedure, mechanical jurisprud- 
ence and narrow adherence to eighteenth-century 
absolute ideas, of which the public now com- 
plains, is the work of elected judges. The illiberal 
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decisions of the last quarter of the nineteenth 
century, to which objection is made today, were 
almost wholly the work of elected judges with 
short tenure. Moreover, where today we have 
appointed judges these courts in conservative 
communities have been liberal in questions of 
constitutional law, where the elective judges, 
holding for short terms, have been strict and re- 
actionary.’””—Oklahoma State Bar Journal. 


Approved Principles for Selecting Judges 


The approval by the House of Delegates on 
January sixth of a resolution submitted by Chair- 
man John Perry Wood of the ABA committee on 
judicial selection marks progress in the movement 
for getting judges out of politics. The matter 
was fully reported in American Bar Association 
Journal for February. The principles endorsed 
present “the most acceptable substitute for direct 
election of judges,” says the preamble. Ap- 
pointment should be by the “executive or other 
elective official or officials, but from a list named 
by another agency, composed in part of high ju- 
dicial officers and in part of other citizens .. . 
who hold no other office.” Confirmation by the 
senate may also be provided. There is included 
the periodic submission of the appointee’s name 
to the electorate with no competing candidate, 
which Prof. Charles T. McCormick has called 
“an idea that may take rank as a major inven- 
tion in politics.” 

The approved principles are already part of the 
plans adopted in a number of states. As usual, 
the application of the principles presents diff- 
culty, first, as to who should be selected for the 
nominating commission or board, and secondly, 
how shall the selection be made. 

Objection can be made to any proposal under 
either head. Judge Wood recommends that the 
board be composed partly of judges and predomi- 
nately of laymen; that terms be for six years, 
with the choice of one-third of the membership 
every two years; that office holders be ineligible 
(except as to judges); and that there be only 
gratuitous service. 

The second difficulty, that of selecting the 
members of the board, remains a matter for 
study and debate. It can be resolved so far as 
the judges are concerned by specifying in the 
constitution the chief justice and one or two 
senior justices. If there are to be practitioners 
on the board it is possible to specify the presi- 
dent of the state bar, or the attorney general, or 
both. There is virtue in ex-officio membership, 


automatically selected, because such members 
serve in a representative capacity. The same 
principle could apply to lay members, or to 
some extent, by specifying the president of the 
state university, the head of the state school 
system, or heads of other state boards, though 
this would involve departure from the proposal 
that members be not office holders. 


Rules for Selecting Candidates 


The ideas on the subject have been enlarged 
by Chairman Wood’s suggestions as to the rules 
appropriate for the discharge of the board’s func- 
tion. He suggests that the board should “not 
accord personal interviews except upon its own 
invitation,” and that the board should exact from 
each person under consideration “answers to an 
exhaustive questionnaire, designed to disclose the 
training and experience of each candidate.” The 
answers then would be submitted to a board 
committee, and perhaps also to invited experts, 
who would eliminate those shown to be below 
par in qualifications. Finally the remaining names 
would be submitted to the bar of the jurisdiction 
“with a questionnaire enabling each member of 
the bar confidentially and freely to express his 
knowledge of each candidate.” Rules such as 
these should be a strong guarantee against error, 
and the more in the case of promoting judges 
already experienced and well known by the bar 
and the public. 

That there is no divinely right way of accom- 
plishing political ends has been illustrated well 
in the discussions which, over a period of twenty 
years, have brought us to the present stage. Of 
two or more possible ways, experience might 
demonstrate equal virtue. Professor McCormick 


distrusts all group responsibility, and so prefers 
a concentration of authority and responsibility, 
as told in this Journal (August, 1936). He would 
have the governor select from the highest court 
one member who would fill all vacancies occurring 
during his term, which would be concurrent with 
Personal interest would 


that of the governor. 
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be excluded by the fact that this justice would 
remain in office after the power of the appoint- 
ment had passed to a colleague. Judges should, 
in any event, be ineligible for other offices until 
one year after leaving the bench, as is now pro- 
posed in some drafts. 

As a check upon the power so created, the 
author of the plan would have an advisory body 
large enough to comprise representatives of all 
political, social and industrial interests, and there 
would be an interim of thirty days after an- 
nouncement of an appointment to permit of full 
expression of opinion by the public. If this pro- 
posal wins favor it would well serve several 
states in which judges are appointed by the 
legislature, and where politics is a continuing 
menace. 


Iowa May Take the Lead 

The Iowa legislature now has under considera- 
tion a constitutional amendment which is notable 
for its completeness and may serve as a model 
for other states. It embodies all accepted prin- 
ciples and besides is self-executing. The nomi- 
nating commission is to comprise seven mem- 
bers, at least two of whom must be laymen; one 
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is to be appointed by the chief justice, one by 
the district judges’ association, three by the 
State Bar Association, and the two lay electors 
by the state’s executive council. Terms are stag- 
gered, and for four years, with allowance only 
for expenses. Not more than three names shall 
be submitted for the district bench, nor more 
than five for the supreme court. 

The governor appoints and terms are eight 
years for the trial courts and twelve for the 
supreme. Every judge may stand for reelection 
on a non-competitive ballot. 

A strong feature is power on the part of the 
judiciary commission which nominates, to ad- 
monish or censure a judge if occasion requires, 
and after notice and hearing, to remove a judge 
for neglect of duty or in the event of disability. 
This power, however, is really one of investiga- 
tion, for a respondent judge is entitled to a re- 
view de novo in the supreme court. Judges are 
forbidden to take g@ny part in politics or to con- 
tribute money. 

A constitution which provides for supervision 
of judicial conduct insures high standards, and 
covers everything except service pensions, which 
may be provided by statute. 


Judges Not to Blame for Political Dependence 


There is a feature of the movement for get- 
ting judges out of politics which tends to fall 
into the background, but should be kept in mind. 
One becomes aware of its omission frequently in 
reading arguments on behalf of a better mode of 
selecting judges. The speakers and writers often 
become so enthusiastic that in presenting argu- 
ments for change and in criticising existing modes 
of selection they convey the impression that re- 
sults are almost uniformly bad. In other words, 
though unintentionally, they suggest that there 
are many unworthy judges now serving and that 
the adoption of a right method would almost im- 
mediately bring to the service a new and much 
better judicial personnel. 

Of course the leaders in the movement con- 
vey this impression unintentionally. They realize 
that in the adoption of any changes there is to be 
no interruption of tenure. Such changes in per- 
sonnel as result eventually will not affect worthy 
judges. 

Fortunately the judges who sit in bar conven- 
tions and hear these statements understand what 
is meant, and take no offense. But it would be 
just as effective, and more gracious, as well as 
factual, to dwell on the assured fact that a better 


system of selection is desired for the purpose of 
affording better treatment to judges, just as much 
as better service for the public. The two ideals 
are inseparable. 

The blunt description of the movement as one 
to “get the judges out of politics” is entirely cor- 
rect. In discussing the movement and ways and 
means of advancing it we should keep the genu- 
ine interests of worthy judges to the front. It is 
very helpful to dwell on the unfairness of any 
system of selection and tenure which restricts the 
independence of the judge. There is much to be 
said as to this, and it lies on the surface. In this 
connection there comes to mind the words ad- 
dressed by Mr. Marion Smith, a leader in the 
Georgia bar, to delegates who attended in 1932 a 
conference of legislators with the Institute of 
Public Affairs: 


Judges Not to Blame for the System 


“TI believe that in Georgia we treat our trial 
judges as unfairly as any set of public officials 
have ever been treated. We place them in office 
as a result of popular election for a relatively 
short term... . But if our trial judges have been 
in many instances able to rise above a bad sys- 
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tem, that is no reason for perpetuating the sys- 
tem if a better can be selected. . . . Let us di- 
vorce the judiciary, as far as possible, from the 
realm of politics. To the extent that they are 
in this realm now, it is not their fault, but pri- 
marily the fault of the system in which they are 
placed. Let us give them independence and se- 
curity in their offices. If this can be done, or 
rather when it is done, we will have done more 
to improve the administration of justice in 
Georgia than could be accomplished by all of the 
other reforms that have ever been suggested. 

“The method of selecting judges should be one 
which conforms to those ends. If the ends are 
agreed to there can be no real dispute about the 
broad outlines of the method to be followed.” 

The attitude toward the selection problem of 
those judges who show an interest in bar affairs 
is admirable. While some of them are bold 
enough to take part in discussions, this should 
not be expected. Something qn be said also for 
judges who may appear indifferent; the changes 
proposed may seem to conservative minds to be 
visionary or too remote, and if remote many of 
these seemingly unconvinced judges simply can- 
not afford to surrender their tickets on one train 
until another train has at least tooted its whistle. 
Even if judges have forgot some laws they may 
be presumed to remember, as do lawyers, the law 
of self-preservation. 


Populous Districts Deserve Sympathy 


One frequently reads testimony to the quality 
of elected judges in the smaller centers. This 
superior average quality is to be expected in view 
of the environment, which does not detract from 
the traditional distinction of the office. The more 
populous districts demand advertisements of can- 
didates’ qualifications which nauseate the judici- 
ous. The opportunity to advertise stimulates 
candidacy on the part of utterly unfit lawyers 
who have nothing to lose, however much money 
they expend, because the advertising brings cli- 
ents of a sort. And one of the reasons for abol- 
ishing a discredited system of selection is that it 
makes the canon against self-advertising appear 
silly. The multitude of candidacies under the 
primary system confuses the voters and sug- 
gests to gambling candidates that anyone has a 
chance. 
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The reason for referring to the different results 
of a single system is to impress the fact that 
the needs of the large cities should be appre- 
ciated by small city lawyers. The proposed plan 
may or may not extend immediately to the less 
populous districts, but even the most satisfied 
lawyers should realize the opportunity offered to 
improve the judiciary of the large centers. 

At the critical time when the battle for stand- 
ards of legal education hung in the balance, vic- 
tory for standards was won because Mr. Elihu 
Root made his personal appeal to the delegates 
from bar associations in all parts of the country 
to come to the aid of the largest cities. The es- 
sential question, he maintained, was not how to 
produce honest lawyers and leaders of the pro- 
fession, but “how to keep the fellows out who 
are merely trying to get an opportunity to black- 
mail and grind the face of the poor, merely seek- 
ing an opportunity for more successful fraud and 
chicanery by having a lawyer’s shingle.” 

While the instances are not identical there is 
an analogy. 


Judicial Selection Situation in Kansas 


The Kansas Bar Association was well up toward 
the front in a campaign to amend the constitution 
and get judges out of politics. And meanwhile 
the state judicial council was devoting much time 
to drafting a revised judiciary article, looking 
toward unification of the state’s judicature. This 
was submitted late in the last session of legisla- 
ture, with the provision that judges “should be 
selected in such manner and hold office for such 
time as may be provided by law.” The reaction 
in legislature was so hostile to this provision that 
the council decided to retain, in its revision, the 
election of judges, but for ten year terms, and 
providing “a more effective method for removal 
of incompetent judges or judges who may become 
incapacitated to act.” This would negative the 
Bar Association’s hopes for greater progress. 

Neither Bar Association nor judicial council 
wishes to interfere with the other’s planning, and 
so at the annual meeting of the Association, after 
full discussion, it was decided to leave the matter 
for adjustment, if possible, between the council 
and the Association’s committee. 





Somewhere between the insincere back slapping of the poli- 
tician and the autocratic bearing of a little man in a big job is to be 
found the proper demeanor of a judge.—Judge J. Will Pless. 
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Judicature Society Subjected to Heresy Trial 


Having arrived at the point when the house 
of delegates has approved the principles favored 
in a number of states for improving judicial se- 
lection methods, which occurred January 6, we 
have a perspective of the long road behind, and 
a point from which a new advance will be made. 
There was sufficient dissatisfaction and various 
proposals current, when the Judicature Society 
made its first submission on causes for dissatis- 
faction with the administration of justice (Bul. I, 
Jan., 1914). These were set forth together with 
the original proposal that tenure be indeterminate, 
subject to periodic submission of judges’ names 
to the electorate. This idea originated in the 
mind of Mr. Albert Kales, one of the few law- 
yers east of the Mississippi who was not 
stampeded by the judicial recall controversy. He 
saw that the recall would have no bad effect, 
if any, in a state in which judges were obliged 
to meet all comers in recurring popular elections. 

Even a brief record should tell how the Society 
was subjected to a heresy trial before the chair- 
man of the American Bar Association committee 
to combat the recall idea. On behalf of the 
Society appeared Chief Justice John B. Winslow 
of Wisconsin, a real jurist, who gave most of a 
lifetime to judicial service. This writer was the 
only observer of this amusing incident. 

It happened that the Commonwealth Club of 
California, numbering in its membership many 
eminent citizens, espoused the Kales plan, and 
kept it alive in that state. Mr. John Perry Wood, 
who now heads the A. B. A. committee on ju- 
dicial selection, and who moved the adoption of 
the resolutions at the meeting of the house of 


delegates, served on the trial bench in Los An- 
geles, and what he had to say subsequently con- 
cerning the embarrassments suffered by elected 
judges was authentic. Seeing the ineffectuality 
of the Los Angeles Bar Association’s prolonged 
efforts to persuade voters to support preferred 
candidates for the bench, Judge Wood headed a 
committee which formulated the best plan so far 
made for selecting judges, and virtually the same 
now nationally approved. For two or three years 
before the reorganization of the American Bar 
Association Judge Wood was chairman of such 
a committee in the conference of bar delegates, 
and received his present chairmanship immedi- 
ately after the conference was liquidated. 

Meanwhile, under the leadership of Mr. Walker 
B. Spencer, the Louisiana Bar Association strove 
to win adoption of the essentials of the present 
plan in the state constitutional convention of 
1921. From Louisiana the plan travelled to 
Georgia and was developed in the model con- 
stitution of the Institute of Public Affairs. A 
report on this was made to the Judicature Society 
by Mr. Orville A. Park at the annual meeting 
held in May, 1935. The topic was discussed a 
third time in the meeting of 1933 and in that 
year the California State Bar moved for a con- 
stitutional amendment, the Cleveland Bar Asso- 
ciation adopted a plan, the Conference of Dele- 
gates devoted a full session to the subject, and 
the American Bar Association made it part of 
its national bar program. 

Probably the best excuse for this recital is 
that it shows the power of an idea to grow when 
tended by men who will not be discouraged. 


Pretrial Practice Succeeds in One-Judge County 


It has been maintained by this Journal that 
the definite settlement of issues and non-contro- 
versial matters in advance of trial is the most 
successful expedient yet found for saving time 
and expense in the courts. There is no need for 
statutory authority because this procedure is es- 
sentially an administrative one, to be adopted by 
any trial court at will. After working a revolu- 
tion in the delayed dockets of the trial court sit- 
ting in Detroit it was adopted in another juris- 
diction equally in need—Suffolk county, Massa- 
chusetts (Boston). 

It has been asserted also that the pretrial hear- 
ing (“preview” seems a better name) is adapt- 


able to all jurisdictions, including those having a 
single judge. While the single judge may derive 
less benefit from it than a large bench, he will 
also have one special advantage, that of knowing 
that his orders will be followed when trial is 
begun. 

The plan worked so well in Boston that it was 
extended to Essex county and tested by a single 
judge at Lawrence over a period of one year. 
The result should encourage a rapid spread of 
this plan. In the Bar Bulletin (Boston Bar As- 
sociation) for January, 1937, a critical and in- 
structive account is given by Judge Louis S. Cox, 
who mainly was instrumental in securing adoption 








248 


in Suffoik county. The report deserves quota- 
tion in full: 


Report by Judge Cox 


“The pretrial plan inaugurated in the Suffolk 
superior court in August, 1935, was tried at the 
Lawrence (Essex county) jury sitting of the su- 
perior court in November, 1936. The procedure 
followed that in vogue in Suffolk county except 
that the sitting judge conducted the pretrial work. 
The sitting was for seven weeks, the first week 
being given over to the pretrial call. 399 cases 
were listed for hearing, from which 245 cases 
were passed to the trial list, involving however 
only 147 trials because of the groups of cases to 
be tried together. It has been thought that bet- 
ter results are obtainable if the judge who pre- 
tries cases does not thereafter preside at the trial 
of any of them. At present there seems to be no 
practical way of operating the pretrial plan in 
counties other than Suffolk, unless the sitting 
judge does the work. Experience will demon- 
strate whether this method is satisfactory or not. 

“Some results of the Lawrence experiment may 
be worth noting. Probably it would have been 
better to have pretried for not more than two or 
three days instead of a week. In the first three 
days the number of cases for trial was sufficient 
to last the court for several weeks. The bar be- 
gan to show a lessened interest in the pretrial of 
cases when it became apparent that such of those 
cases were passed to the trial list would not be 
reached for trial at that sitting. The suggestion 
is made that if the plan is tried in other outlying 
counties the court do not pretry too many cases 
at one time. If, in the course of the sitting, it 
appears that more cases will be needed for trial, 
a new pretrial list can be made up, and the trial 
work suspended for a day or two while the judge 
disposes of the pretrial list. The pretrial of too 
many cases results in preempting all the available 
trial dates. This tends to discourage counsel 
from continuing negotiations for a settlement for 
fear that if a settlement does not result the op- 
portunity to try the case at that sitting may be 
lost. 

“There may be a tendency on the part of the 
judge not to go into the pretrial issues so care- 
fully in view of the fact that he is to hear the 
cases later. Experience shows that many cases 
which are passed to the trial list are settled, due 
in a large measure to the pretrial inquiry. 
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“Every effort should be made to keep cases 
from the trial list in which there is a reasonable 
hope of settlement. Otherwise, the list loses the 
stability which is of especial appeal to trial coun- 
sel and of tremendous advantage as a time and 
money saver to parties and their witnesses, to 
say nothing of the opportunity which it affords 
the court of having a steady and practically unin- 
terrupted volume of work. 

“Ninety-three cases were disposed of at the 
pretrial call, not including four which were re- 
ferred to auditors and one transferred to audi- 
tors and one transferred to Middlesex. 

“The jury was in attendance twenty-six days 
during which time 89 cases were disposed of, all 
of which had passed through the pretrial call. 
The total dispositions for thirty-one days of court 
were 182 cases, and of all the cases reached for 
trial only two were continued, in both of which 
circumstances arising after the pretrial call made 
continuance necessary.” 

It is submitted that a record of eighty-nine 
cases disposed of, and with only two continu- 
ances of cases on call, makes a fine record for 
pretrial practice. 

It appears that this first experience with pre- 
view procedure in a jurisdiction having but one 
judge justifies expectations. While the judge 
may give parties opportunity to negotiate for set- 
tlement, he must not urge either party or indi- 
cate his view as to liability or the amount of 
damages. His neutrality will not much lessen 
the usefulness of the preview hearing, if at all, 
for there is much more to be gained than friendly 
settlements. 

In a letter dated February 8 Judge Cox gives 
more recent information. At the beginning of 
the year Broadhurst J., of the Suffolk county su- 
perior court, sitting in Springfield, Hampden 
county, instituted this procedure and its use will 
be continued in Essex county. 

A further significant proof of the success of 
preview hearings in the superior court sitting in 
Boston is afforded by the visit paid by a commit- 
tee of judges representing the supreme court of 
the second New York district (Brooklyn and 
Long Island). The adoption of the plan in Los 


Angeles, where the superior court is avid to dis- 
cover more efficient ways to keep abreast of its 
work, is told on the following page. 
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Trying Cases on Their Merits in Los Angeles 


The superior court in Los Angeles, a tribunal 
of fifty judges, won merited praise about two 
years ago by bringing its trial calendars up to 
date. In this work the central assignment sys- 
tem was a factor. At the beginning ofthis year 
another step was taken to improve organization 
by combining what have been known as the “law 
and motion” and the “order to show cause” de- 
partments. More recently the court has begun 
the use of pretrial procedure. These changes de- 
serve some comment. 

Chief Justice Fletcher Bowron has explained 
that a department called “law and motion,” with 
two judges, has existed for twenty-five years. Its 
purpose is to relieve trial branches from having 
their routine broken in upon by miscellaneous 
motions, and especially demurrers, motions to 
strike, to amend pleadings and for summary judg- 
ment. It was found that the three judges as- 
signed to these two departments could not at all 
times take care of the work, so that certain mat- 
ters would still be assigned to trial judges. It is 
expected that by combining the two, under the 
direction of one judge, and specializing, there will 
be full command of this field. 

Of course there is far more than mere expedi- 
tion in this arrangement. The use of specializa- 


tion does more than save time; it insures a more 
thorough comprehension of the applicable law. 
Such motions distributed among the judges of a 
large bench imply a great deal of argument and 
search for the law, and the possibilities of error 
and review. It is believed, Chief Justice Bow- 
ron says, after the first month’s experience, there 
will be fewer appeals. 

With the adoption of pretrial, or preview, hear- 
ings the court will be still better equipped to de- 
vote the time of trial judges to the controverted 
facts and the law. It will have what now appear 
to be the essentials for administration in any 
court having more than five or six judges: admin- 
istrative direction, power of assignment of judges, 
specialization, the disposal of ancillary motions 
before trial, as well as a determination of issues 
according to a simple and successful method, with 
counsel and court, and often the parties, face to 
face under conditions that make surprise virtually 
impossible. These features must go far in in- 
culcating fairness and good courtroom manners 
on the part of counsel. They should go far to 
make trial work more agreeable to judges, whose 
interests are seldom considered. They should 
go far in preventing strike actions and tactical 
delays. 


Interim Report on Bar Integration Movement 


Not very much information concerning pro- 
gress of the bar integration movement is available 
in the middle of March. It is apparent, however, 
that bar committees realize that they must expect 
a real fight and that they are acting accordingly. 
In Wisconsin, where a grand campaign was 
carried through in 1935, and defeated only by a 
veto, the Bar Association has resumed, but this 
time with a short bill resembling that in force 
in Michigan. 

In Texas the short bill drafted two years ago 
by the Judicial Council has been reported favor- 
ably by the judiciary committees of house and 
senate. An excellent brochure has been circu- 
lated and no intelligent and sincere legislator 
can fail to be persuaded. Every adverse argu- 
ment is fairly met. 

The situation in Pennsylvania is unique. A 
group of lawyers, undaunted by the adverse vote 
taken at the convention last year of the State 
Bar Association, have drafted, after much study, 
a bill which is now in legislature. Owing to the 


fact that local bar organizations have large adher- 
ence and maintain libraries with attendant sub- 
stantial membership fees, the act preserves their 
independence, but provides for county units of 
the integrated state bar, which will have a pro- 
rata representation on the governing council, and 
will elect their representatives locally. There is 
to be one delegate for every hundred members 
in each local unit, and the delegates will choose 
a board of twelve governors with three year 
terms. 
Indiana and Tennessee 


In both Indiana and Tennessee the state asso- 
ciations decided to seek the status given the bar 
of Missouri, which might be called the Missouri 
compromise. In neither instance was the attempt 
successful. The Indiana supreme court held the 
petition of the bar committee under considera- 
tion for a number of months, and finally dis- 
missed it without comment. In Tennessee the 
supreme court gave reasons for its denial of 
action, based upon the fact that the constitution 
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confers only appellate jurisdiction, and a long 
standing precedent in respect to taxing of the 
profession makes it impossible for the court to 
impose a fee so that the burden of bar opera- 
tions would be equitably apportioned. Either 
reason would suffice for the denial of the petition, 
but would not convince the many lawyers who 
conceive of the judicial department as one which 
embraces both judges and lawyers and must in 
some part possess all needed administrative 
powers. 

The opinion rendered virtually leaves to the 
bar a constitutional amendment as its only re- 
course, unless there be a reversal of the ancient 
holding as to taxation. This might be grounded 
on the principle that the court can do what it 
prevented the legislature from doing in a preced- 
ing generation. The general rule has been that 
the legislature can impose an occupational tax, 
and this rule must underlie all bar acts which 
fix the matter of membership dues. The analogy 
to arguments in respect to state and federal 
powers is apparent. It is no real government 
which does not in some place possess all needed 
powers. 





Efforts Fail in Five States 

In the following states short shrift was given 
to bar organization bills by the legislators: 
Arkansas, Colorado, Georgia, Kansas and Mon- 
tana. It is hardly necessary to say that in all 
these cases defeat has served to harden the wills 
of the proponents. In Georgia the failure was 
the more unacceptable because it was imposed 
through shameful misrepresentation. Legislators 
were made to think that the bill was “a city 
slicker’s bill designed to turn the profession over 
to the big city lawyers.” The fact was that the 
bill provided for a governing board of thirty- 
three members, and only one member was allowed 
to Atlanta, which circuit has exactly one-half of 
the lawyers of the entire state. The “big city 
lawyers” were willing to trust control to their 
brothers in the other circuits. 

In Arkansas defeat was by only one vote. In 
Montana hopes were not squelched. In Kansas 
there remains opportunity for the supreme court 
to act and the Kentucky precedents are encour- 
aging. 

In Iowa the most recent approach to integra- 
tion is marked by an effort to obtain all that is 
needed through supreme court rules. At the time 
this is written campaigns are on in Texas and 
Wisconsin which may succeed. 
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Utah State Bar Makes a Record 


It is recorded in the Utah Bar Bulletin for 
January that ninety percent of the Utah mem- 
bers of the State Bar, together with attorneys 
from Idaho, Wyoming, Nevada and California, 
attended the 1936 convention. This looks like 
integration, and the concurrence on legislative 
proposals substantiates the view. 

Faced with the need for additional revenue, 
the annual dues of the Utah State Bar were raised 
from $5.00 to $7.50 with but one dissenting vote. 





Oregon State Bar Acquires Impetus 


The report of the first annual convention of 
the Oregon State Bar is remarkable for the num- 
ber and quality of committee reports. It would 
be hard to find in any annual report such proof 
of determined and competent committee work. 
The new organization has already gained an im- 
petus which would be a source of pride in many 
states after five years of inclusive membership. 
In this connection it is not out of place to say 
that for a number of years there were. in Oregon 
few supporters for bar integration for a reason 
which holds associations in check in a number of 
states. The reason was that there were no great 
evils for the profession to combat. Because Ore- 
gon has had an exceptionally high class bar for 
two generations its voluntary association seemed 
sufficient for a long time. About twelve years 
ago this writer attended one of its meetings, and 
constituted four percent of the entire attendance. 
There are now over 2,000 active members, and 
with dues of only $3.00, a cash balance of $5,185 
was reported at this meeting. 





Eleven Years of Bar Integration 


Endorsements of bar integration are so numer- 
ous, and proofs of any untoward effects so utterly 
lacking, that it seems unnecessary to present 
arguments. An exception may be excused in the 
case of words spoken in his president’s address 
to the New Mexico State Bar by Mr. Clarence 
M. Botts, formerly a justice of the supreme 
court. 

“For nearly twenty years it has been my privi- 
lege to watch the development, and during the 
latter half of that time, the practical operation 
of an integrated bar. While in the beginning 
there was some opposition, I believe now the 
bar is practically unanimous in the conviction 
that the change has been more than justified. 
Through it we have raised our standards of ad- 
mission; we have brought about a greater re- 
spect for, and adherence to, the ethics of the 
profession; we have played a great part in 
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simplifying the rules of procedure and the admin- 
istration of justice; we have fostered and 
promoted a closer relation and better cooperation 
between the bench and the bar. These are some 
of the accomplishments for which our integrated 
bar can take credit without challenge. 


Judicial Authority Backs 


Owing to the vast area of their state the 650 
members of the Idaho State Bar, after long con- 
sideration, decided that district associations would 
be helpful. The means for accomplishing such 
sub-organization was original. It was done under 
a rule adopted by the supreme court, and hearty 
acceptance of the opportunity was ensured by a 
provision in the rule which permitted the district 
bars to adopt minimum fee schedules. Upon 
approval by the court of each such schedule of 
fees, the schedule acquires the force of law. In 
other words a violation of the minimum charge 
for any service rendered subjects the offender to 
discipline. Minimum fee schedules in other states 
and districts are only advisory. 

Before the plan was formulated the State Bar 
laid a foundation of facts. A search made by a 
member who had access to state income tax 
reports showed that eighty percent of the lawyers 
earned less than $2,000 per annum. It was also 
apparent that in the struggle for survival, lawyers 
were competing by cutting fees, thus making the 
depression still worse. 

The action taken by the supreme court rep- 
resents a consistent reliance upon the fact that 
lawyers are officers of the court, their remunera- 
tion by clients is a matter of public concern, 
and their contracts with clients are subject to 
judicial regulation. The district organizations 
permit of adjusting charges to the several locali- 
ties. 

There is the necessary implication that the 
court can prevent overcharging as well as under- 
charging. Admitting that the courts have been 
traditionally liberal as to lawyers’ fees, there 
is nevertheless an assured protection of clients 
which a legislature could not give unless the 
judiciary should surrender its power over its offi- 
cers. A fundamental reason for the existence of 
a practitioners’ bar is that adequate legal service 
must be assured for both clients and judges. 
Adequacy involves both proper training and a 
sufficient, but not excessive, number of prac- 
titioners. Not excessive, it may be assumed, be- 
cause too many lawyers mean undue competi- 
tion, and a temptation to create legal work in 
many ways at the expense of clients, and to the 
embarrassment of both courts and bar. 
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“I look upon the adoption and successful exe- 
cution of the integrated bar idea as the greatest 
accomplishment of our bar since I have been a 
part of it—particularly since so many of our 
other accomplishments have been brought about 
by the force of its influence.” 


Minimum Fee Schedules 


The essential reason for any profession lies in 
the fact that the public cannot assay the value 
of its services; the professions deal with mys- 
teries; in the absence of fixed public salaries 
their interests are adverse to the interests of the 
individuals whom they serve; and finally the 
public interest is to be conserved only by limiting 
the service to those well qualified, by relying 
on settled rules of ethics and by providing means 
for enforcing those rules. There is necessarily 
involved the principle that persons not so quali- 
fied and privileged shall not be permitted to 
compete with professionals, and the professionals 
shall not be permitted to employ their monopoly 
in any manner prejudicial to the public interest. 


Judicial Responsibility for Adequacy 


Mr. Austin M. Cowan, of the Wichita bar, 
contends that the court having power to license 
practitioners carries a responsibility of seeing that 
practitioners not only live up to ethical standards. 
but also that they continue to fulfill educational 
requirements. The point is that the lawyer who 
does not keep abreast of a rapidly expanding 
jurisprudence, so far as it affects his own prac- 
tice, should have his privilege withdrawn. In 
support of this he quotes as follows from the 
opinion of the Kentucky court of appeals in the 
Harrington case, which sustained the validity of 
the State Bar: 

“They [attorneys] are entitled to become such 
only when they possess prescribed educational 
and moral qualifications. The law intends that 
they should continue thereafter to maintain them, 
and especially that they preserve their moral 
qualifications.” Ex rel Ward v. Harrington, 98 
S. W. Rep. (2) 52. 

It is, of course, a fact that a conscientious 
lawyer does not undertake to perform services 
for which he lacks preparation. And this for- 
tifies the theory of the “experienced lawyer serv- 
ice,” first instituted by the Illinois State Bar 
Association, which should be accepted enthusi- 
astically by all bar organizations, since it means 
higher recompense for the time expended as well 
as better service for the client. 
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Should Bench and Bar Fraternize?P 


The Indiana situation, reported in the fore- 
going article, inspires comment ‘which should 
have been current long ago. Why should the 
bar deal with the judiciary as though the two 
bodies were independent—as though the bar were 
a colonial dependency? 


It is true that only in recent years the con- 
stitutional relations of the parts of the judicial 
department have been explored, but the true 
doctrine that the bar is unqualifiedly a part of the 
department has been established beyond denial. 
It was the matter of standards for admission 
which first led to this study and brought positive 
results. Later the matter of unauthorized prac- 
tice, whether by lawyers or laymen, resulted in 
needed employment of the doctrine. The Mis- 
souri supreme court gave operation to this 
principle in rules which regimented the profession. 


If there had been a possibility of establishing 
the true doctrine in respect to complete bar 
integration fifteen years ago, we would not have 
had to wait until recently for the decisions of 
the Kentucky supreme court, referred to in the 
February number of this Journal (p. 207). 

The undoubted fact is that the legal pro- 
fession is part of the judicial department and 
that it is subject to complete and undivided 
authority exercised by some part of the judiciary. 
Recent cases have clarified the subject by holding 
that the legislature may protect the courts by 
forbidding encroachments on legal practice by 
unlicensed persons. Corporations were barred 


consistently from the beginning of our jurispru- 
dence. 


There remains then the matter of practical 
operation. However complete the judicial power, 
it is a practical necessity that rules and orders 
be general and that they rely largely upon 
organized bar support and activity for their 
administration. We have gone far in compliance 
with this principle of administration. 


But all along there has been a tradition of 
aloofness on the part of both bench and bar 
which is unjustifiable, unnecessary and detri- 
mental. On the part of the bench there is the 
fact that supreme court justices are generally 
overworked and so naturally do not take the 
initiative. In most states brief and uncertain 
tenure is a factor which explains the unwilling- 


ness of judges to venture into new fields of 
responsibility. 


For such a situation as exists in Indiana the 
bar would appear to be most to blame. In the 
neighboring state of Illinois the Bar Association, 
though having less than half of the entire pro- 
fession enrolled, began a good many years ago, to 
hold regular conferences with the justices. Three 
or four times a year the officers and governors of 
the Bar Association spend an evening in informal 
discussion of the joint problems of judicial ad- 
ministration. This creates an acceptance of joint 
responsibilities. There is nothing in the fields of 
bar organization, bar discipline, unauthorized 
practice or judicial procedure which may not be 


profitably discussed between the two related 
bodies. 


For a judge to hear any person privately, and 
especially any lawyer, concerning pending cases 
is highly improper. But for a supreme court 
justice to listen to a lawyer who has ideas to 
be discussed concerning the administration of jus- 
tice generally is entirely proper. For an entire 
bench to confer with representatives of the bar 
concerning any matters which pertain to their 
joint responsibilities in the administration of 
justice is not only proper, but essential to the 
satisfactory working of their department of 
government. 


The fraternizing of lawyers and judges at bar 
conventions has been recognized as a desirable 
feature of their relationship, but lawyers have 
rarely conceived it to be their duty, in a col- 
lective sense, to require the bench to know the 
problems of administration which are shared and 
should be a matter of mutual consideration. 


If the principles here set forth are sound there 
should be promptly a dissipation of imaginary 
barriers. Conferences of bench and bar should 
be common. There have always been analogies 
in the local bars where the trial judge and the 
practitioners dispose of calendar matters and 
other household affairs. 


What has been said may astonish some read- 
ers, and seriously conflict with the opinion of 
others. To the latter class it may be said, on 
good authority, that there is no prohibition and no 
grant in the federal constitution which is devoid 
of implications. This is the true nature of or- 
ganic law. And when a minority disagrees as to 
the assertion by the courts of implied powers they 
have the privilege of “clarifying” the constitution 
through the amending process. 
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Supreme Court Rules Concerning Michigan State Bar 


So much interest has been evinced in a num- 
ber of states concerning the form of organiza- 
tion for the Michigan State Bar as established 
by rules of the supreme court that it appears 
timely to present both statute and rules. Under 
the rules formal organization was effected in 
January, 1936. Probably the strongest reason 
for interest lies in the fact that the earlier bill, 
very similar to the California Bar act, was three 
times defeated in legislature. The last vote, in 
1935, was in the house, when there was a 
majority of two against the measure. Though 
it was believed possible to overcome this major- 
ity, a vote to reconsider having been approved, 
the other choice was taken of introducing a 
short bill, as had been done in Kentucky. On 
this the house vote was favorable, being 86 
to 13. 


Text of Michigan State Bar Act 


Section 1. There is hereby created an asso- 
ciation to be known as the State Bar of Michi- 
gan, the membership of which shall consist of all 
persons in the state now or hereafter regularly 
licensed to practice law in this state. 


Section 2. The supreme court is hereby au- 
thorized to provide for the organization and reg- 
ulation of the State Bar of Michigan; to pro- 
vide rules and regulations concerning the con- 
duct and activities of the Association and its 
members; the schedule of membership dues there- 
in, which dues shall not exceed five dollars per 
annum, nonpayment of which shall be ground for 
suspension, the ethical standards to be observed 
in the practice of law, and the discipline, suspen- 
sion, or disbarment of Association members. Un- 
der such regulations .and restrictions as the su- 
preme court may prescribe the power of sub- 
poena may be conferred upon the Association or 
its officers and committees for the purpose of 
aiding in the cases of discipline, suspension, or 
disbarment; the rules promulgated by the 
supreme court and the records of the Staie Bar 
Association to be published by the judicial 
council and in the Michigan reports and ad- 
vance sheets thereof. 


(The last clause was tacked on as an amend- 
ment.) 


The Supreme Court Rules 


Section 1. State Bar of Michigan. The State 
Bar of Michigan is the association of the mem- 
bers of the bar of this state, organized pursuant 
to the powers of the Supreme Court over the bar 
of the state. The Association shall, under these 
rules aid in the promotion of improvements in 
the administration of justice and the advance- 


ment of the science of jurisprudence, in the im- 
provement of the relations between the pro- 
fession and the public, and in the promotion of 
the interests of the legal profession in this 
State. 

Section 2. Membership. Those persons who 
on December 2, 1935, are licensed to practice 
law in this State, and those who shall thereafter 
become licensed to practice law in this State, 
shall, subject to the provisions of the rules, con- 
stitute the membership of the State Bar of 
Michigan. Each member shall promptly file 
with the secretary of the State Bar a statement 
setting forth his business and residence addresses 
and the judicial circuit within which his prin- 
cipal office is located. He shall notify the secre- 


tary in writing of any subsequent change of 
address. 


Section 3. Classes of Membership. Members 
of the State Bar shall be divided into two 
classes, namely, active members and inactive 
members. The class of active members shall 
include all members who have not specifically 
requested to be enrolled as inactive members. Any 
member who is not engaged actively in the prac- 
tice of law in this State may, if he so elects and 
files written application with the secretary, be 
classified as an inactive member. Any inactive 
member may, on filing written application with 
the secretary and payment of the required dues, 
become an active member. No inactive mem- 
ber shall practice law, vote or hold office in 
the state Bar. Judges of courts of record shall 
register as active members. Any person not an 
active member who practices law shall be sub- 
ject to discipline. 


Section 4. Membership Dues. The annual 
dues for active members shall be five dollars 
($5.00) payable on or before Janunary Ist of 
each year. Persons admitted to the bar during 
the year shall not become liable for dues until 
the first of the year following admission. All 
dues shall be paid into the treasury of the State 
Bar and shall constitute a fund for the payment 
of the expenses thereof. Any member who is in 
arrears for more than three months shall be 
sent a written notice of his delinquency by regis- 
tered mail to his last recorded business address. 
If the arrears in dues are not paid within thirty 
days after the sending of such notice, he shall 
thereupon be deemed suspended from active 
membership in the State Bar. 


Section 5. Board of Commissioners. There is 
hereby constituted a board of commissioners of 
the State Bar of Michigan which shall consist 
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of seventeen congressional district members and 
four members from the state at large. The dis- 
trict commissioners shall hold office for three 
years and until their successors take office. The 
commissioners at large shall hold office for four 
years and until their successors take office. The 
members of the first board of commissioners shall 
be appointed by the Supreme Court. The Court 
shall designate the commissioners appointed at 
large and those appointed from congressional 
districts, and shall fix a time and place for the 
first meeting of the board. At such first meet- 
ing the commissioners appointed at large shall 
so classify themselves by lot that one of such 
commissioners shall hold office for one year, 
one for two years, one for three years and one 
for four years beginning on November 1, 1935. 
At the expiration of the several terms of the 
commissioners at large successors shall be ap- 
pointed by the Supreme Court from the state 
at large. The district commissioners shall so 
classify themselves by lot that five shall hold 
office for one year, six for two years and six 
for three years, from December 2nd, 1935. At 
the expiration of the several terms of the dis- 
trict commissioners successors shall be elected 
in the several congressional districts as hereit- 
after provided. 


Section 6. Nominations and Elections. District 
commissioners shall be elected from the active 
membership in the several congressional districts 
by the members having their principal offices 
therein, except that where two or more con- 
gressional districts are contained wholly within 
a county such districts shall constitute a single 
voting precinct and the active members main- 
taining their principal offices for the practice 
of law within such county, shall be entitled to 
elect as many commissioners as there are con- 
gressional districts within such county. Nomina- 
tions for commissioner shall be by petition 
signed by at least five persons entitled to vote for 
such nominees, and such petitions shall be filed 
with the secretary during the month of June 
prior to an election. The ballots shall be mailed 
by the secretary to those entitled to vote by 
July 20, and shall be marked and returned to 
the secretary not later than September 1. Bal- 
lots shall be forthwith canvassed by a board 
of three tellers, to be appointed by the president, 
and the count shall be certified by the secretary 
to the clerk of the Supreme Court. No mem- 
ber of the board of commissioners or candidate 
therefor shall be a teller. The candidates receiv- 
ing the highest number of votes for their respec- 
tive offices shall be declared elected. In case 
of a tie vote the tellers shall determine the suc- 
cessful candidate by lot. The terms of the 


commissioners shall commence on November 1 
following the election in each year. The board 
of commissioners is authorized and empowered 
to make rules and regulations governing nomina- 
tions and elections, not inconsistent with these 
rules and subject to the approval of the Su- 
preme Court. 


Section 7. Vacancies and Removals. Vacancies 
in the office of district commissioner shall be 
filled by the board for the unexpired term. Vacan- 
cies in the office of commissioners at large shall 
be filled by the Supreme Court for the unex- 
pired term. Any commissioner may be removed 
by the Supreme Court in its discretion. 


Section 8. Duties of the Board of Commis- 
sioners. The board of commissioners shall have 
general charge of the administration of the af- 
fairs of the State Bar and may adopt suitable 
by-laws for the regulation thereof. Each newly 
elected board shall hold its first meeting not 
later than November 10 in each year. The board 
may employ such assistants as it deems necessary 
or proper and may prescribe their functions and 
duties. The board shall cause to be appointed 
standing committees as follows: 

Legislation and Law Reform 

Legal Education and Admission to the Bar 

Unauthorized Practice of Law 

Professional Ethics 

Local Bar Association Activities 

Criminal Jurisprudence 

Civil Procedure 

Grievance committees as provided in Section 
15. It may also cause to be appointed such 
other committees as it shall from time to time 
deem desirable. It shall prescribe the functions 
and duties of committees, the members of which 
shall hold office at the pleasure of the board. It 
shall fix and pay salaries and provide for the 
payment of all necessary expenses of the State 
Bar. It shall arrange for the publication of a 
journal to be issued not less than four times 
a year, and sent to the active members of the 
State Bar without charge. 

Upon request of the governor, the Supreme 
Court, the legislature or the judical council of 
the state, the board of commissioners may con- 
duct an investigation of any matter relating to 
courts of the state, practice and procedure there- 
in, or the administration of justice, and report 
to the officer or body making the request. 

The board shall cooperate with the state board 
of law examiners in connection with character 
examinations of applicants for admission to the 
bar and in such other respects as may be deemed 
desirable. 


In the conduct of its business a majority of 
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the members of the board shall constitute a 
quorum. 


Section g. Officers. The officers of the State 
Bar shall be a president, a first and a second 
vice-president, a secretary and a treasurer, all 
of whom shall be elected by the board of com- 
missioners at its first meeting. The president and 
vice-presidents shall be commissioners but the 
secretary and treasurer need not be. Each of 
the officers shall hold office for one year and 
until his successor takes office. Vacancies shall 
be filled by the board. 

The president and vice-presidents shall re- 
ceive no compensation for their services. The 
salaries of the secretary and treasurer shall be 
fixed by the board. 


Section 10. Duties of Officers. It shall be the 
duty of the president to preside at all meetings 
of the State Bar and at all meetings of the board 
of commissioners. In the event of his absence 
or inability to act, a vice-president shall preside. 

The secretary shall act as secretary of the 
board, shall prepare an annual report and per- 
form the duties usually incident to the office. 

The treasurer shall prepare an annual report 
and perform the duties usually incident to the 
office. He shall furnish bond as the board shall 
direct. 

Other duties of the president, vice-presidents, 
secretary and treasurer shall be such as the 
Board of Commissioners shall from time to time 
prescribe. 


Section 11. Disbursements. The board of 
commissioners shall make the necessary ap- 
propriations for disbursements from the funds 
in the treasury to pay all necessary expenses of 
the State Bar, its officers and committees. It 
shall be the duty of the board to cause proper 
books of account to be kept and to have them 
audited annually by a certified public accountant. 
At each annual meeting the board shall cause 
to be presented a financial statement showing 
the receipts and expenditures of the State Bar. 
Such statement shall also be filed with the clerk 
of the Supreme Court and shall be published in 
the official publication of the State Bar preceding 
the date of the annual meeting of the State 
Bar. 

No member of the board shall receive compen- 
sation for services rendered in connection with 
the performance of his duties as a member of 
the board or as a member of any committee of 
the State Bar to which he may be appointed, 
or in connection with the investigation or trial of 
disciplinary matters. Members of the board shall, 
however, be reimbursed for their necessary ex- 
penses incurred in connection with the perform- 
ance of their duties. 
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Section 12. Amnual Meetings. An annual 
meeting of the State Bar shall be held in 1936 
and each year thereafter at such time and place 
as may be designated by the board of commis- 
sioners, except that such annual meeting shall be 
held not later than November Ist of each year. 
At the annual meetings reports of the proceed- 
ings of the board of commissioners since the 
last meeting, reports of officers and committees, 
and recommendations submitted in connection 
with such reports shall be made. 


Section 13. Special Meetings. Special meet- 
ings of the State Bar may be held at such times 
and places as shall be determined by the board 
of commissioners. The secretary shall call a 
special meeting of the members upon petition 
signed by not less than twenty per cent of the 
active members. Such meeting shall be held 
within thirty days after the petition is filed. Such 
business shall be transacted at special meetings 
as is specified in the call thereof, which shall 
include the purposes set forth in the petition 


and such other purposes as may be specified by 
the board. 


Section 14. Rules of Professional Conduct. 
The ethical standards relating to the practice 
of law in this state shall be the present canons 
of professional ethics of the American Bar Asso- 
ciation, and those which may from time to 
time be announced or recognized by the Su- 
preme Court of this State. 


Section 15. Complaints. The board of commis- 
sioners at its first meeting each year shall appoint 
four active members in each judical circuit or in 
each congressional district, together with one 
other active member of the State Bar who may 
be a member of the board of commissioners 
who shall act as chairman, which committee of 
five shall constitute a standing grievance com- 
mittee for the investigation of all complaints 
against the members of the State Bar in such 
circuit or district. In any circuit having more 
than one commissioner, the board may appoint 
two or more grievance committees, in which 
event the board shall designate one of the com- 
missioners in such circuit as general chairman 
over said committees, and such general chair- 
man, together with the other commissioners 
in said circuit, shall constitute a supervisory 
committee subject to the call of the general 
chairman and charged with the duty of coordin- 
ating the work of the several grievance commit- 
tees in said circuit. Each grievance committee 
shall meet at such times and places as may 
be designated by the chairman, and at all such 
meetings a majority of the members shall con- 
stitute a quorum. The action of a majority of 
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the quorum shall be the action of the com- 
mittee. 


Each grievance committee shall have the 
power, with or without formal complaint, to in- 
vestigate in a summary and informal manner, 
any matter of professional misconduct alleged 
to have been committed within its judical circuit 
or congressional district, or by a member of the 
bar having his office or residence therein. If, 


upon such investigation, the committee finds: 


that there is reasonable cause to believe that 
such member is guilty of professional misconduct, 
it shall cause the complaint to be reduced to 
writing and filed with such committee, and a 
formal hearing shall be held. The committee 
shall give reasonable notice to such member, 
either by personal service or by sending the 
same by registered mail addressed to his last 
known address, of the time and place of such 
hearing, and shall accompany the notice with 
a copy of the complaint. The committee may 
issue subpoenas and cause testimony to be taken 
under oath. 


If the committee finds that the charges in any 
complaint do not merit the taking of disciplinary 
action, it shall dismiss the complaint; if it de- 
cides that private reprimand shall be adminis- 
tered, it shall administer such reprimand. If it 
decides that disbarment, suspension or other 
disciplinary action is merited, it shall make a 
verified report of the proceedings before the 
committee, including its findings of facts and 
recommendations, and shall file the same, to- 
gether with the transcript of the testimony taken, 
in the office of the clerk of the circuit court of 
such judicial circuit; whereupon said court, as a 
matter of course, shall issue to said member an 
order to show cause before the court, at a time 
to be specified, why the report of said commit- 
tee should not be confirmed, and a disciplinary 


order entered. The order to show cause together 
with a copy of the findings of facts and recom- 
mendations shall be served upon said member 
either by personal service or by sending the same 
by registered mail addressed to his last known 
address. The clerk of said court shall forth- 
with notify the state presiding circuit judge of 
the issuance of said order to show cause, and 
he shall forthwith designate three (3) circuit 
judges to preside over and conduct the proceed- 
ings on the order to show cause. Unless cause is 
shown to the contrary said report shall be con- 
firmed by the judges, who shall thereupon enter 
an appropriate order for discipline. Any final 
order entered shall be subject to review by the 
Supreme Court in its discretion on the law and 
the facts. 

The board of commissioners may, subject to 
the approval of the Supreme Court, prescribe 
rules and regulations governing the procedure be- 
fore the committees. It may appoint counsel 
or request the attorney-general to represent it 
and to prosecute the proceedings before the 
circuit court, and before the Supreme Court in 
case of appeal. 

The powers herein conferred shall be in ad- 
dition to and not as a substitute for the powers 
now held by the attorney-general and the courts 
of this state in regard to disciplinary proceed- 
ings. Nothing herein contained shall be con- 
strued to prohibit the disbarment or suspension 
of or imposition of disciplinary measures upon 
members of the State Bar under existing laws 
for causes arising prior to the date these rules 
take effect. 


Section 16. The foregoing rules are promul- 
gated pursuant to the powers of the Court over 
the Bar of the State and the members thereof. 
They shall take effect on December 2, 1935, and 
remain in effect until altered or abrogated. 





Unfortunate it is for a legislature to seek to define what con- 
stitutes the practice of law.—Judge Hugh D. McLellan. 





The lawyer’s skill and ability depend to a large extent on his 
willingness to educate himself incessantly. Law is par excellence 
a dynamic and not a static science. Therefore every lawyer bears 
A the responsibility for keeping up with the law and for building a 
really substantial knowledge and understanding on the fragmentary 
foundations laid down in the all-too-short three years’ curriculum in 

the law schools.-—Francis Deak, 23 V. L. Rev. 23. 
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News and Comment in Brief 


Additional Service for Illinois Lawyers 


The Illinois Bar Association has instituted a 
new service for members which should interest 
bar officers throughout the country. A recent 
number of the Bar Journal contained a printed 
slip which carried the heading: “U. S. Supreme 
Court Opinions.” To this was appended the fol- 
lowing notice: 

“When you read in the Monday evening news- 
paper that the United States Supreme Court has 
handed down an opinion which interests you, re- 
member that the Illinois State Bar Association 
will have a copy of that opinion in its office on 
Wednesday, ready to copy for you at a minimum 
charge of one dollar, or fifteen cents per page 
over six pages, to cover the actual cost of copy- 
ing. Call Capitol 3153 for prompt service. IIli- 
nois State Bar Association.” 





Procedural Problems Fully Solved 


Twelve years ago the justices of the peace and 
police judges of Los Angeles were blanketed into 
the new municipal court, which has thirty judges 
with jurisdiction of misdemeanors and civil causes 
to the amount of $2,000. Judge James H. Pope 
has written interestingly concerning the court, and 
especially its small claims branch, in which about 
two-thirds of the civil cases—over 20,000 per 
year—are tried. 

Plaintiffs tell a clerk why they want to sue 
and he fills in a form and collects one dollar. 
Service may be either by mail or personally. Al- 
though some difficult problems are presented, the 
metaphysics of “cause of action” and “ultimate 
facts” are disposed of in a manner of pleading 
“that might be described as simply by topic. For 
illustration: ‘balance,’ ‘contract,’ ‘rent,’ ‘auto 
damage,’ ‘dog bite,’ ‘groceries’.” But—and this 
is important—both complaint and counterclaim 
must be verified. Lawyers do not appear in these 
cases. 

Of course promptness is essential in the final 
disposition of small actions, and yet there may 
be a practical form of review, and without abuses. 
Appeal is allowed only to defendants, and re- 
view is had in the superior court, with the pro- 
vision that unsuccessful appellants must pay $15 
additional as attorney’s fee for the plaintiff. This 
shows what can be done when courts shape 
procedure to actualities. 

“But the real efficient court of appeal,’ says 
Judge Pope, “is held on the sidewalk outside the 
court, where the bailiff conducts the bitter parties, 


and with soft words turns away wrath while at 
the same time sending the parties in opposite 
directions.” Still another advanced step in pro- 
cedure. 





Getting Free and Favorable Publicity 


The saving of $100,000 a year on jury service 
was considered recently by the United Press As- 
sociation to be news worth sending to all its mem- 
ber papers. The saving, it appears from the dis- 
patch, is one estimated to accrue to the circuit 
court of St. Louis county, Missouri, which is also 
said to have nine judges. Whereas 500 venire- 
men have heretofore been summoned each week, 
under the new plan only 300 will be called. So 
there is considerable saving just in the matter of 
service; but the greater saving undoubtedly is in 
pooling the jurors, as has been done in some 
cities for more than thirty years. Who can doubt 
progress ? 

It is quite as interesting to know that this news 
item was gleaned from Deputy Sheriff Charles 
Hade, who has charge of the new system. 

The instance indicates the willingness of the 
most expert news vendors to publish articles 
showing progressivism in the courts, as well as 
the stories which amuse readers but do the courts 
more harm than good. It suggests that instances 
of economy and promptness be collected by the 
organized bar and put into circulation. If the 
supply is meager the bar association officials who 
are ambitious to improve the public’s opinion of 
the law can set out to make news. No expensive 
public relations counsel is needed. The public 
really prefers to be proud of its local government 
institutions. It should be given a chance. 


Sound Policy Expressed in Pennsylvania 


The Pennsylvania Bar Association has made a 
good start for growth by including a junior bar 
section. Although the Association at its last con- 
vention voted against integration a recent message 
from President Sterling G. McNees (Penn. Bar 
Assoc. Quarterly, Jan., 1937), contains the fol- 
lowing significant statement: 

“We believe the time has now come when we 
should diligently seek the membership of every 
lawyer in Pennsylvania who is admitted to prac- 
tice in our supreme court. If there are those 
whose general attitude toward the administration 
of justice is not quite what it should be, there is 
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no place where it can better be corrected than in 
the Association itself.” 

The theory here expressed is borrowed from 
the integration philosophy. It is on this theory 
that many states, including most of those in the 
South, have no hesitation in acquiring integration. 

A survey of local associations in Pennsylvania, 
made by the junior members, shows that eighty- 
eight percent of the lawyers in twenty counties 
which have more than one hundred practitioners, 
and less than 2,000, are enrolled. In several 
counties there are more association members than 
active practitioners. This, too, supports Presi- 
dent McNees’ theory. 

As for numerical limitation of additions to the 
bar, the report says that in Delaware and Mont- 
gomery counties the quota is fixed each year for 
the ensuing year, and in Northampton county it 
is fixed semi-annually. In Huntington county the 
court adopted a rule limiting admissions to the 
four law students already registered until June, 
1941. 





Litigation Cost to Public in New York 


In support of the need of the domestic rela- 
tions court in New York City for additional 
funds a committee reports that the cost per case 
is $30.97, a trifle below the average for the mu- 
nicipal court. It is asserted, and with reason, 
that the work of this court is profitable because 
of its prevention of criminal careers. But the 
significant part of the report lies in a compari- 
son of costs with other courts operating in New 
York County. In the supreme court the cost per 
case is reported to be $584.67, and in the court 
of general sessions, where felony cases are tried, 


the cost, aside from the prosecutor’s expense, is 
$1,389.30. 





Law the Only Alternative to Force 


One of the most convincing assertions concern- 
ing the vital importance of law, and hence of the 
lawyer’s function, and surely the most concise, 
was phrased by one of Yale Law School’s young 
teachers, Professor Fred Rodell, in an article in 
Virginia Law Review (Nov., 1936). 

“With law as the only alternative to force as 
a means of solving the myriad problems of the 
world, it seems to me that the articulate among 
the clan of lawyers might, in their writings, be 
more pointedly aware of those problems, might 
recognize that the use of law to help toward their 
solution is the only excuse for the law’s existence, 
instead of blithely continuing to make mountain 
after mountain of tiresome technical mole-hills.” 

The author’s quarrel is with his colleagues who 


dissect legal problems in the dignified law re- 
views, but certainly not blithely. The law re- 
views are practice grounds and proving fields for 
aspiring scholars, and hardly important enough 
otherwise to justify the use of heavy artillery by 
critics. Professor Rodell should wield a scalpel 
on the elephantiasis of opinion writing by judges. 
Perhaps he will favor us. In the article quoted 
from he gives this more important matter only 
a quick side-swipe—‘“those fancy rationalizations 
of legal action called judicial opinions.”’ But why 
“fancy?” 





English Judicial System Described 

A thorough description of England’s system of 
judicature, and apparently the only one, is af- 
forded by a new book published by the Univer- 
sity of Texas. The author is Professor Caleb 
Perry Patterson, who is a member of the Texas 
bar, and teacher of government in the University. 
Sufficient is told about the history of the various 
courts and offices to make a background for the 
descriptive matter, which is so complete that 
there can be few failures to find answers to hun- 
dreds of queries. The descriptive matter is 
strongly supported by ten ingenious charts which 
show organization, relations and lines of author- 
ity. There is also an extensive bibliography. 
Procedure is included only as needed to explain 
the operation of the system. This choice was 
obviously necessary. 

Professor Patterson has filled a real need for 
American lawyers. It is a great satisfaction to 
have a compact volume which explains virtually 
everything—and there is a vast deal to explain. 
The work of production was long, tedious, pains- 
taking, and comprehensive, and the material is 
well arranged in fifteen chapters. The Law So- 
ciety, the Inns of Court, and even the police 
system, are included. One finds out their nature, 
organization and mode of operation. For the 
most part the administration of justice has been 
of a simple pattern since the unification of the 
principal courts sixty years ago, but in its en- 
tirety it is really very complex. 

In a sixteenth chapter the author makes an 
extended criticism of the system. The refusal 
of Parliament to add judges of complete juris- 
diction has finally produced congestion in civil 
courts. Professor Patterson believes that assizes 
should be abolished, and permanent branches of 
the high court should be established in various 
parts of the realm; he would merge the county 
courts with the provincial branches of the high 
court, as was intended when unification was first 
planned. He would provide for local appeals. 
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That he condemns the lay magistrates and would 
abolish them in favor of salaried and professional 
judges, does not lessen the value of his descrip- 
tive matter, but it is, to this writer, an extra- 
ordinary conclusion. There is no danger that 
this will be done. Their scope of services has 
been increased because of the marvellous work 
done by the lay magistrates, until now nearly all 
criminal cases, including many which we class as 
felonies, are finally disposed of by these offi- 
cials, who number, in the aggregate about 25,000. 
Think of a compact area staffed by 25,000 care- 
fully selected citizens who work always in groups, 
who regulate liquor and amusement licenses and 
pass upon the cases of nearly all offenders 
against the law! 

The criminal class respect the law because of 
the police and the magistrates; other classes re- 
spect the law because they see it enforced in a 
considerate and reasonable manner. It may be 
that traffic rules will subject the system to un- 
due strain. If so, then more stipendiaries may 
be provided. 

England could well afford to pay millions for 
the services its lay magistrates render, but the 
service is gratuitous. The lay magistracy is the 
most outstanding development of any time and 
any nation in criminal law administration. 

This book’s title is “The Administration of 
Justice in Great Britain.” The title contains the 
only error in fact that this reviewer has discov- 
ered. Scotland has its own, and very excellent, 
administration of justice. 





A Needed Correction 

In the February number of this Journal (p. 
172) comment was made on the cash gift of 
$3,000 to the Missouri supreme court “to aug- 
ment the fund derived from fees paid by law- 
yers” for the operation of the bar committees 
on unauthorized practice and the judicial coun- 
cil. Credit for this fine action was given to the 
wrong local association. It was the St. Louis 
Lawyers Association which raised this fund and 
is entitled to the credit. The error was due to 
reliance upon another publication. 





THE LEGAL AID SOCIETY of New York 
City, in its sixty-first annual report, proves the 
great efficacy of small claims procedure. This 
was instituted in the municipal court, with juris- 
diction to $50, in October, 1934. In that year the 
Legal Aid Society commenced 1074 actions in the 
municipal court and in the year 1936 the number 
had fallen to 447. The municipality had provided 
means for affording justice in many cases, as it 
should. The report also tells of the long con- 
tinued support given to legal aid by Mr. Elihu 
Root. 
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LAW APTITUDE TESTS were given again in 
March by the Cincinnati College of Law to senior 
students in all colleges of recognized standing. 
The purpose is to enable students to discover 
whether they possess the “peculiar aptitude” 
which lawyers should possess. Dean Merton L. 
Ferson is confident that the tests are of value. 


“APPALLING CONDITIONS” in the New 
York state bar, where 20,356 licenses were 
granted in the past ten years, constituting fifty- 
eight percent of the entire bar, calls for increased 
requirements on the part of law schools, in the 
opinion of Dean Young B. Smith, of Columbia 
Law School. The depression years brought no 
diminution of numbers. There are only 378 men, 
women and children in the metropolis for every 
lawyer, and less than half of the lawyers have an 
income exceeding $3,000. Interest in better kinds 
of disciplinary machinery is increasing. 


IN DETROIT AND WAYNE COUNTY the 
constables tried to organize and control process 
serving. They not only failed, but some were 
prosecuted for malfeasance. Judge Charles Ru- 
biner recommends service by registered mail 
which has worked surprisingly well for many 
years in Cleveland, and saved a surprising 
amount of money. Mail service, on the basis of 
its record, should be adopted in all jurisdictions. 


A CONFERENCE ON TRIAL BY JURY was 
held in Cincinnati Feb. 20, under the auspices of 
the state and local bar associations. The dis- 
cussion, under eight headings, was by lawyers 
prominent in practice, on the bench and in law 
schools. More about this subject is being learned 
every year. The conference was similar to that 
held in Cincinnati in October, 1934, for the con- 
sideration of judicial selection, which went far 
to clarify and consolidate opinion in Ohio. 


MAYOR LA GUARDIA OF NEW YORK 
City has striven through his first term to bring 
about a merger of the magistrates’ and special 
session courts. In the former a large bench ex- 
ists with power to impose only a slight penalty; 
in the latter it takes three judges to try a case, 
and the court is in need of assistance. In case 
of a merger it is proposed to give the magis- 
trates at least misdemeanor jurisdiction. Under 
the present system the crooks give bail and the 
delinquents most deserving consideration have a 
choice between bond sharks and a cell. Previous 
attempts have been thwarted by the legislature 
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and meanwhile the people pay a huge sum for a 
comparatively small amount of criminal justice. 


PRESIDENT MORRISON R. WAITE, of the 
Cincinnati Bar Association, sponsors an effort to 
promote “lawyers’ clinics in suburban centers 
to which could resort for legal advice the type 
of person who can pay something for legal serv- 
ices but not as much as is charged in down- 
town offices.” The idea originated in the mind 
of Professor Karl Llewellyn, of Columbia Law 
School, and has made some progress toward real- 
ization in New York City. President Waite sug- 
gests that the clinics would serve many clients 
not entitled to service by a legal aid bureau, and 
would be staffed by young lawyers. 


CHIEF JUDGE FREDERICK E. CRANE, 
of the New York Court of Appeals, said at the 
annual meeting of the State Bar Association: 

“Times change, old practices no longer serve, 
new vision opens up unthought of possibilities, 
and without the active, energetic support of an 
organized bar we would make little progress. . . . 
The days have gone by when it is any credit to 
be merely a good lawyer. Society is asking a 
very pertinent question. It is searching every 
lawyer. The question is: what is he good for?... 
We should take our warning, whether we like it 
or not. . . In the face of these challenging times 
it is up to us to put our best efforts into making 
our courts more efficient and the administration 
of our law more just.” 


EIGHT SECTIONS OF THE AMERICAN 
Bar Association deal with special fields of law 
and practice. The number of members is as 
follows: patents 1068; public utility 840; crim- 
inal law 1095; mineral law 981; municipal law 
509; insurance law 2057; international law 1021; 
real property law 5055. Excluding the new sec- 
tion on bar organization activities the total sec- 
tion enrollment is 17,950. A member who ignores 
all sections is in a minority and the time appears 
near when one will be in a minority who does 
not get appointed to a section committee. 


JUDICIAL LAYMENS’ ASSOCIATION has 
been incorporated under this name in New York 
to “disseminate information . . . concrning the 
judicial department of the government of the 
state,” to “engender, foster and create an interest 
in and cooperation with the department,” and to 
“create respect for, and give aid and support to 
the judicial department.” The first number of its 
Bulletin (Jan., 1937) tells of two immediate 
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projects. The first is to create by law an organ- 
ization of the bar for the sole purpose of enforc- 
ing ethical conduct; the second is to provide a 
state board to pass upon the qualifications of 
candidates for the bench. For the latter purpose 
Judge Finch’s proposal that such a body be com- 
posed of the presidents of various citizen organ- 
izations is favored. For such membership the 
heads of the following organizations are sug- 
gested: State Bar Association, State Grange, 
State Chamber of Commerce, State Federation 
of Labor; to which would be added an appointee 
named by the governor and a representative of 
both branches of the legislature. 

A strong citizen association could exert a 
wholesome influence in any state. Criticism alone 
by individual laymen is negative. Organization 
implies responsibility and affirmative action. 
New York City and State have been for several 
years in such a ferment of interest in judicial 
administration that any worthy project should be 
possible. 


THE SUCCESS OF COORDINATION has 
been told in scores of bar journals since the meet- 
ing of the house of delegates in January. Two 
fears have been forever laid in recent months: 
that the coordinate associations would not wel- 
come the opportunity afforded by the new ABA 
constitution; and that they would not select 
representative members for the house of dele- 
gates. There is but one immediate domestic prob- 
lem remaining. It is that sufficient revenue be 
obtained for operation of the new machinery 
and for increasing service to members. The num- 
ber of members enrolled in the sections of pat- 
ents, public utilities, mineral law, insurance law 
and real estate law, aggregating 10,001 appears 
to prove the need of special publications in each 
of the five fields. The municipal law section has 
pioneered with a very useful journal, already in- 
dispensable. These publications should, at an 
early stage become self-supporting. The answer 
to the need for more revenue for general purposes 
lies in increased membership in the American Bar 
Association. In this work all constituent organ- 
izations should be counted on to assist. 


TWO NEW BAR JOURNALS have appeared. 
One is The Docket of the Los Angeles County 
Lawyers’ Club, to be published quarterly. There 
appears to be friendly cooperation between this 
organization and the Los Angeles city Bar Asso- 
ciation. The other is the bi-monthly San Fran- 
cisco Bar, beginning its career with its February 
number. The contents of both Journals illus- 
trate their usefulness. 
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VERMONT’S JUDICIAL SYSTEM has re- 
cently been surveyed by a commission appointed 
by the governor. Among the leading recommen- 
dations is one for the creation of a judicial coun- 
cil, and a bill is offered. Another would provide 
pensions for judges who have served twenty con- 
secutive years and have attained the age of 
seventy, the annuity being one-half the salary. 
It is also recommended that the constitution be 
amended to provide for verdicts by five-sixths of 
a jury. The unanimous verdict has been con- 
demned as illogical by all prominent jurists and 


261 


the departures have afforded satisfaction in a 
number of states. 


SOUTHERN LAWYER is the name of a new 
quarterly journal edited by Mr. C. B. McCullar, 
and published at Milledgeville, Ga. The aim 
is to supply practitioners with a wide range of 
information. The first number accomplishes this 
and does more by presenting stories of some not- 
able trials which should not be lost in a utilitarian 
age. For ripe stories, as for real eloquence, the 
bar of the nation must rely on the Southern 
lawyers. 


Membership Directory—Am. Judicature Society 


The following members have been received between January 20 and April 1. An asterisk before 
a name indicates a Sustaining Member who has made a contribution in addition to dues. 


Alabama 
Fred S. Ball, Jr., Montgomery 


Arkansas 
George K. Cracraft, Helena 


California 
A. W. Ashburn, Los Angeles 
Charles A. Gray, San Francisco 
Robert Walker Kenny, Los Angeles 
W. M. Simmons, San Francisco 


Connecticut 
Arthur M. Brown, Norwich 
Cyril Coleman, Hartford 
George M. Peck, New Haven 
Charles L. Smiddy, New London 


District of Columbia 
Carville D. Benson, Jr., Washington 
C. M. Charest, Washington 
Wilbur L. Gray, Washington 
Isadore Hershfield, Washington 
George M. Morris, Washington 
Richard H. Wilmer, Washington 


Florida 


Thomas H: Anderson, Miami 

Cecil C. Bailey, Jacksonville 

F, W. Cason, Miami 

George T. Clark, Miami 

Walter G. Ramseur, St. Petersburg 
W. G. Troxler, Miami 


Georgia 
Edward C. Brennan, Savannah 
L. Z. Rosser, Atlanta 

Illinois 


*S. P. Breckinridge, Chicago 
Francis X. Busch, Chicago 
Alfred T. Carton, Chicago 
Paul S. Davis, Chicago 
Ralph Horween, Chicago 
*Frank J. Loesch, Chicago 
Charles P. Megan, Chicago 
Paul O’Donnell, Chicago 
Charles S. Pratt, Chicago 
Elmer A. Smith, Chicago 
Charles M. Thomson, Chicago 
Indiana 
Leon H. Wallace, Terre Haute 


Everett Warner, Muncie 
Joseph G. Wood, Indianapolis 


Iowa 


Vincent Starzinger, Des Moines 
C. F. Wennerstrum, Chariton 


Kentucky 


Robert G. Gordon, Louisville 
Clinton M. Harbison, Lexington 


Louisiana 
St. Clair Adams, Jr., New Orleans 
William P, Burke, Jr., New Orleans 
Joseph W. Carroll, New Orleans 
Paul M. Hebert, Baton Rouge 
John E. Jackson, New Orleans 
Ralph J. Schwarz, New Orleans 


Maine 
Clement F. Robinson, Portland 
Maryland 
Harry N. Baetjer, Baltimore 


Stuart S. Janney, Baltimore 
Reuben Oppenheimer, Baltimore 


Massachusetts 
William J. Barry, Boston 
James N. Clark, Boston 


*Robert G. Dodge, Boston 
Frederick W. Eaton, Boston 
George J. Elbaum, Boston 
James M. Graham, Boston 
Livingston Hall, Cambridge 
Arthur D. Hill, Boston 
Thomas Hunt, Boston 
Charles F. Rowley, Boston 
Cecil H. Smith, Boston 


Michigan 
W. B. Alexander, Adrian 
Paul E. Cholette, Grand Rapids 
Glenn M. Coulter, Detroit 
Leo I. Franklin, Detroit 
E. A. Macdonald, Detroit 
Henry A. Montgomery, Detroit 


Minnesota 


Maurice Malcolm Moore, Minneapolis 


Missouri 
Charles Claflin Allen, Jr., St. Louis 
Henry A. Bundschu, Kansas City 
R. Walston Chubb, St. Louis 
E. W. Clausen, St. Louis 
Richmond C. Coburn, St. Louis 
R. L. Douglas, Saint Joseph 


Arthur J. Freund, St. Louis 
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John L. Gilmore, St. Louis 
Joseph Grand, St. Louis 

John Raeburn Green, St. Louis 
John S. Marsalek, St. Louis 
Frank E. Morris, St. Louis 
John J. Nangle, St. Louis 
Harry S. Rooks, St. Louis 
George L. Stemmler, St. Louis 
Kenneth Teasdale, St. Louis 


Nevada 
Charles A. Cantwell, Reno 


New Jersey 
Harry Cassman, Atlantic City 
Louis J. Cohen, Newark 
C. K. Corbin, Jersey City 
Andrew B. Crummy, Newark 
Conover English, Newark 
George Furst, Newark 
G. George Goldman, Perth Amboy 
Walter Hanstein, Atlantic City 
Anthony M. Hauck, Jr., Clinton 
Fred Herrigel, Jr., Newark 
Samuel Kaufman, Newark 
Philip Klein, Newark 
Merritt Lane, Newark 
Lynwood Lord, Woodbury 
Gerald McLaughlin, Newark 
Frederic M. P. Pearse, Newark 
Joseph B. Perskie, Atlantic City 
Shelton Pitney, Newark 
Newton H. Porter, Montclair 
John J. Quinn, Red Bank 
Filbert Rosenstein, Paterson 
Henry F. Stockwell, Camden 


New Mexico 
C. M. Botts, Albuquerque 


New York 
A. L. Ashby, New York City 
Wilkie Bushby, New York City 
Ralph M. Carson, New York City 
John Gerdes, New York City 
Edward S. Greenbaum, New York City 
Benjamin A. Javits, New York City 
Thomas P. McCarrick, Rochester 
I. Montefiore Levy, New York City 
Charles H. Meyer, New York City 
Jerome Michael, New York City 
Robert S. Stevens, Ithaca 
Frederick Van Zandt, New York City 
Emil Weitzner, New York City 


North Carolina 
John C. Wessell, Jr., Wilmington 
Francis E. Winslow, Rocky Motnt 


North Dakota 
William H. Hutchinson, Wahpeton 


Ohio 
Harold T. Clark, Cleveland 
Samuel Freifield, Steubenville 
Walter S. Jackson, Lima 
Clyde P. Johnson, Cincinnati 
Stanley L. Orr, Cleveland 
Carl A, Weinman, Steubenville 


Oklahoma 
Don Emery, Bartlesville 
Ray S. Fellows, Tulsa 
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V. E. McInnis, Oklahoma City 
Monroe Osborn, Oklahoma City 


Pennsylvania 
John Stokes Adams, Philadelphia 
Schofield Andrews, Philadelphia 
Alexander J. Barron, Pittsburgh 
H. V. Bilaxter, Pittsburgh 
William B. Bodine, Philadelphia 
Francis Shunk Brown, Philadelphia 
Wesley H. Caldwell, Philadelphia 
Louis Caplan, Pittsburgh 
Edward H. Cushman, Philadelphia 
Charles H. English, Erie 
Henry Oliver Evans, Pittsburgh 
J. P. Fife, Pittsburgh 
Charles Edwin Fox, Philadelphia 
J. V. Frampton, Oil City 
John B. Hannum, Jr., Chester 
Joseph W. Henderson, Philadelphia 
Ernest O. Kooser, Somerset 
W. H. McNaughter, Pittsburgh 
Roland S. Morris, Philadelphia 
S. John Morrow, Uniontown 
G. Mason Owlett, Wellsboro 
Joseph W. Ray, Jr., Uniontown 
Henry J. Rebman, Philadelphia 
G. Ruhland Rebmann, Jr., Philadelphia 
Don Rose, Pittsburgh 
John C. Sherriff, Pittsburgh 
Ray P. Sherwood, York 
John MclI. Smith, Harrisburg 
A. Leo Weil, Pittsburgh 
Thomas Raeburn White, Philadelphia 
John O. Wicks, Pittsburgh 
F. Lyman Windolph, Lancaster 
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